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Sugya Introduction

Concepts that will be discussed in this topic

The topic of Nehene and Yored deals with irregularities
in the supply of goods and services. In a proper
transaction, both parties give their consent to the
exchange prior to its taking place. Thus, a transfer of
goods becomes a “mekach”, and a transfer of services
becomes a “sechirus”. What happens when there is
no meeting of minds prior to the transaction? For
example, if a person moves into an empty apartment
without the owner’s knowledge: is he required to pay
rent? Conversely, if a contractor develops a property
and the owner is unaware, must the owner pay for the
service?

NEHENE: MAKING USE OF PROPERTY

The concept of Nehene generally means that one must
pay for making use (“taking the usage”) of another’s
property. One can only be considered to have “taken”
such usage if he, or his animal, unilaterally used
someone else’s property and the owner incurred some
form of loss due to his usage. If the usage was not
unilaterally taken, such as when it happened of its own
accord or the owner knowingly provided the usage,
the concept of nehene would not apply.

Additionally, if there is no loss at all to the owner, even
if the person gained from his use, there is no obligation
to pay for the usage. This is known as zeh nehene, v’zeh
lo chaser. The reason for this may be based on the idea
of kofin al midas Sodom, one may not act in the ways
of the Sodomites, which includes demanding payment
for things that involve no cost or loss to the provider.
According to some Rishonim, the opposite is true as
well: if the user gained nothing from the usage (zeh lo
nehene, v'’zeh chaser), he cannot be classified as having
made proper use of the property and is therefore
exempt even if he caused the owner an indirect loss.

Generally, nehene will not apply to movable goods,
because when one helps himself to another’s movable
property, he becomes a gazlan and the items [to some
extent] now belong to him. Thus, any subsequent usage
is considered to be his own. If an animal helps itself to
movable goods and ruins them, it is rendered an act
of mazik. Therefore, nehene would only apply in the
absence of these technicalities, as will be explained.

MISHTARSHEI: SUBSTANTIVE VALUE-ADD

A related but different concept is that of mishtarshei.
If one person’s loss or expense directly causes another
person to receive a substantive gain, the receiver
must return that value to its owner, so long as it was
not clearly intended to be a gift. For example, if the
government taxed one person’s property on behalf of
another, he may reclaim that value from the one who
should have been taxed. The obligation of mishtarshei
applies even where the value was added without any
involvement of the beneficiary.

YORED: UNSOLICITED SERVICES

This brings us to the doctrine of Yored. Yored refers to
a worker who provides a service without being hired to
do so. If he did so with the intent of getting paid for his
labor i.e. not as a volunteer, he is entitled at a minimum
to the mishtarshei amount he invested. This is assessed
by calculating his expenses [including basic labor] and
the general value added, with the worker receiving the
lesser of the two.

In the event the service provided was the kind that the
recipient would have hired someone to do in any case,
e.g. cultivating vines in avineyard, the worker is entitled
to the fair value of the service he provided. Although
he wasn’t asked to do it, the owner presumably would
have agreed to hire him, and it is therefore viewed as
if he had.

An exception would be if the recipient claims that
the value-add is worthless to him, and he'd like the
worker to undo the job that was done. In most cases,
he can make that demand and would be exempt from
paying anything. Another exception is if the service
was provided without the intent of receiving payment
i.e. if the service was done for the personal benefit of
the laborer or others. In that case, even if the recipient
received a substantive benefit, he will often be exempt
due to zeh nehene v'zeh lo chaser, his benefit has not
caused the provider any additional loss.
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QUESTIONS ON
Neheneh & Yored

Below are some practical scenarios that will apply to the material

Through an IRS error, my partner’s personal taxes got billed to our
joint venture, which meant that | had to pay half. He claims that it’s
my mazal that caused me a loss, and he didn’t actually “get”
anything so he shouldn'’t have to reimburse me. Is that true?

Without being asked, a You hired someone to
contractor put in outside paint your office, but
lighting because he thought he made a mistake and

it's not the exact color
you wanted. You'd like

it would look good at night.
The owner claims he has

no use for it and refuses to to just redo the job and
pay an extra penny. Later paint right over it, but
it becomes obvious that he if you have to pay him
is using those lights. Can then you'll just stick
the contractor demand with it. Do you have
payment? to pay?

Can you use someone else’s wireless internet connection without
permission? Does it matter what you use it for or what time of day?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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For the Halacha Shiur on Benefits without Cost, see pages 54-55
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One who builds a home on his friend’s property and lives there must pay rent to the
owner. Although the property would not have been monetized in any case, the fact
that the new walls will be darkened due to his occupancy suffices to consider the
owner to be incurring a loss. Similarly, if the property was a dump that was receiving
a small amount of rent, and the squatter improved it by building a palace, he must
pay rent to the landowner. Tosafos explain that he must pay the full amount of rent
to the landowner because of the small loss of rent he incurred.
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According to the Remah, if the landowner’s cost is less than the benefit the
squatter received, he only has to pay the amount of the loss.
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According to some opinions, if a squatter caused the homeowner a minor loss by blackening
the walls, he must pay for his usage even if the apartment would not have been rented out
anyway and he would not have paid to rent a different space. Others say that if he did not
benefit at all from his usage then he is exempt.
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The Ketzos explains that darkening the walls would not constitute an act
of damage. It is specifically in the context of hanaah that it suffices as a
“loss” to require the beneficiary to pay for his usage.
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The Tannaim argue whether a person who fenced off his own properties and by doing
so also enclosed the property of a neighbor, may insist that the neighbor share in the
expenses. The Rabanan say he can because enclosing the property caused the builder
additional expenses. R. Yosi says the neighbor can claim he would suffice with a very
cheap fence. However, if the neighbor himself added the final wall, all agree that he
must chip in. Tosafos explain that by revealing that he was willing to pay for the benefit
received, he is no longer entitled to claim zeh nehene v'zeh lo chaser.
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One who lives in a property that is not up for rent, does not have to pay for his usage. Similarly, if
one rented a property from Reuven, and subsequently discovered that it belongs to Shimon, he is
required to pay Shimon rent provided that the property was up for rent. Otherwise, he is exempt.
One could ask, even if the apartment would not have been up for rent, the renter had already
agreed to pay rent to Reuven. Clearly, he had revealed that he was willing to pay for the benefit
he received, so why shouldn’t he be obligated to pay?
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According to the Remah, one who rents a property from Reuven and later discovers that
it belongs to Shimon, if the property would not have been up for rent then he is exempt
from paying rent to either of them, and even the rent money that he already paid must
be returned because the rental agreement is completely invalid. On the other hand, if the
property would have been up for rent, he must pay Shimon the entire value of the rental
even if he had only agreed to pay a nominal amount to Reuven.
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If one took up residence in a property that is not up for rent, but he revealed his intention
that he would be willing to pay rent if necessary, he must pay the rent. However, if he made
a rental agreement with someone who was not the true owner, he is not obligated to pay any
rent to either person and even rent that was already paid must be returned to him. Sema
explains that his agreement with the other person does not suffice as a revelation of his
willingness to pay rent to the true owner.
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Further lyun: Maharshal rejects the position of Tosafos that a beneficiary
who revealed his willingness to pay for the benefit can be compelled to pay
when the owner does not suffer any loss.
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Further lyun: Rav Gustman explains why a revelation of willingness to pay the rightful owner
creates an obligation to pay rent. If we know that he is willing to pay the owner for the use of
his property, then it becomes an implicit rental of the usage rights. This differs from the default
obligation of nehene, paying for a benefit, which must involve a loss to the owner.
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The concept of Midas Sedom, coercing someone not to restrict another’s
benefit when there is no loss to themselves, does not apply if it involves
the usage of personal property.
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According to the Avi Ha'ezri, wherever a person can benefit from another without any 0 1°0 2 pnp pa TN
loss to the owner, he may compel the owner to allow him that usage. According to 0w N> nmnb 1m35 5120 qon X5 AN AN AT Dpnaw MIwn ax oyt
other opinions, if the owner could have monetized the usage, even if he chooses not X DR 190X ,1¥ DX 12 IS 5120 enw qaTa pan prw pphin wn
to, he cannot be compelled to give away the usage for free. ownd inyT
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Rema rules like the opinion cited in the Mordechai that one who can monetize the
usage of his property cannot be compelled to give it away for free. This implies that
if he cannot monetize it, he must allow others to benefit from it. However, Pischai
Teshuva cites several poskim who argue that one cannot be compelled to allow his
personal property to be used against his will. If there is a positive benefit to the owner,
Biur HaGra writes that according to several Rishonim it would be permitted for others
to make use of his premises without his consent, so long as it isn't against his will.
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According to the Pischai Choshen, one may not enter the property of another v W T PID fSM [wIn nnd
without the owner’s express consent. An exception would be if it is the kind  T1Tnw 121X2 NPT XS 1Pan Mwad 0215 NER N> Nnbw win "nnon npT

of usage that people generally don't mind, such as taking a shortcut through o5 1w mmipna 20N na wonwnd 122 1apnd 110 PRY (9IXa Sax mopnd

someone’s property in an area where this is commonly done. amn ;o
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The Noda BiYehuda concludes that a printer may not use the laid out galleys
he created on behalf of a customer if this will cause a loss to the customer in
that others will be less inclined to buy his product. The Hagahos Baruch Taam
wonders how one could possibly be restricted from benefitting from his own
property, even if this causes an indirect loss to another?
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NEHENE V'YORED PART Ii

Rav Yosef Greenwald, Dayan at the Bais Havaad

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY SHIUR VIDEO

ZEH NEHENEH V’ZEH LO CHASER

In the previous shiur, we discussed the definition of neheneh
and how it is similar to mazik and geneivah in that both
involve taking something, but different from mazik and
geneivah in that there is no wrongdoing on the part of the
neheneh. In this overview, we will analyze the definition and
guidelines of neheneh and whether it includes cases where
no loss is incurred on the part of the owner.

The Gemara (Bava Kamma 20b) has a lengthy discussion
concerning the status of zeh neheneh v’zeh lo chaser (one
benefits and the other does not lose anything). For instance,
a homeowner (Reuven) at a bungalow colony, hotel suite, or
private home goes away for a few days and the neighbor
(Shimon) decides to allow his guests to use the empty
property. Is Shimon chayav to pay for the hanaah of its
use? The Gemara clarifies that if the property was normally
used for renting and now cannot be used due to Shimon's
presence, and Shimon would have otherwise paid to rent out
the property, then Shimon is certainly liable to pay for the
hanaah received. However, the Gemara concludes that if the
property is not usually rented out, then he is patur from any
payment. The reason for this, as explained by the Acharonim,
is that as discussed previously, neheneh is defined as taking,
but if the owner did not incur any loss, then by definition,
nothing is considered to have been taken.

MIDAS SODOM

Tosafos (Bava Kamma 20b and Bava Basra 12b) explains the
reason for this halacha as stemming from the principle of
kofin al midas sedom, we compel a person to do something
where such refusal would be defined as a trait of Sodom.
This principle, as described in the Gemara Bava Basra, refers
to a case where, for example, two brothers or partners divide
real estate and one of them wishes to take the north side
because he has an adjacent field. In such a case, assuming
all else is equal, we compel the second brother or partner to
allow him to do so, since kofin al midas sedom, it does not
cost the second party any money or other loss to allow the
first to take the north side. In other words, Sodom was a place
where the owner views the benefit of another person as his
own loss even if he does not actually suffer any tangible loss.

In the Torah’s view, this approach is unacceptable.

In the case above about dividing up a property, the Gemara
indicates that this principle is not a strict halachic one related
to Choshen Mishpat, but rather one relating to ethics and
conducting oneself in an upright manner. The Rosh phrases
this even more clearly that it is “inappropriate” for one party
to prevent the other from taking the portion he desires
for no good reason. However, Tosafos suggest that in our
context of zeh neheneh v'zeh lo chaser, there is a halachic
Choshen Mishpat rule as well, i.e., where Shimon does not
cause any loss to Reuven he need not pay for his stay since
Reuven may not demand payment when he did not suffer
any loss himself.

IS ZEH NEHENEH V’ZEH LO CHASER PERMITTED
LECHATCHILA?

It is important to stress that according to Tosafos, kofin al
midas sodom is employed only to exempt the neheneh from
payment b'dieved if he already used the property. However,
Tosafos emphasizes that lechatchila, no one may use the
property without prior permission from the owner. One
reason given by the poskim for this is that “ein lecha hefsed
gadol mizeh” (there is no greater loss than this), as forcing
the owner to grant permission would remove his ba’‘alus
from the property entirely, which is certainly not permitted.
Consequently, kofin al midas sedom does not permit Shimon
(the neighbor) to demand that Reuven (the homeowner)
allow him to house guests in his home if Shimon goes away
for a few days.

The Rema (C.M. 363:6) gives a different explanation for
why kofin al midas sedom does not allow Shimon to use
Reuven’s empty house lechatchilah. According to the Rema
(citing the Mordechai), the reason is that the property could
have been rented out by Reuven to earn a profit. Even if he
chooses not to do so for whatever reason, the fact that he
had the potential to rent it allows him the right to refuse any
requests to use it for free.

According to this approach, one might argue that if someone
wishes to use space that cannot be rented out, such as a
storage area, without incurring any costs, the owner would
be compelled to agree. However, the Pischei Teshuvah writes
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that most Acharonim accept the first approach that forcing
the owner to grant permission to use his property is always
defined as taking due to his loss of ba’alus and the ability to
make his own decisions about the property.

A SMALL LOSS

Returning to the case where Shimon already housed his
guests in Reuven’s house without permission, does zeh
neheneh v’zeh lo chaser apply practically today in such a
case? Although in principle, as mentioned, Shimon would
be exempt from any payment, the fact that the guests use
the bathroom and electricity certainly is defined as taking
something, at least in small quantities, as both services cost
money.

The Tur cites the opinion of the Ramah who holds that in
such a case, Shimon is responsible only to pay the value
of the loss to the owner, which would presumably not
amount to more than a few dollars for the water used in the
bathroom and the electricity, if no other utilities are used.
However, the Shulchan Aruch (C.M. 363:7) paskens that if
the owner is chaser even a minute amount due to the guests,
“megalgelin alav es hakol,” they must pay the entire value of
the hanaah. Accordingly, even if the guests only cause the
owner the loss of a few dollars for water and electricity, they
must nevertheless pay the full price of a comparable rental,
which is a far greater sum of money.

The halacha may be different in this regard with respect to
unused storage space. For example, if Shimon (the neighbor)
decides to use a porch belonging to Reuven (the homeowner)
to store some boxes while Reuven is away, or one neighbor
wishes to use another neighbor's machsan (storage area
in an apartment building in Israel), absolutely no expenses
would be incurred. In such a case, Shimon would not be
liable to pay Reuven any costs after the fact.

SHO’EL SHELO MIDAAS

The Pischei Choshen raises an additional question
concerning zeh neheneh v'zeh lo chaser. How could there
be a discussion as to whether kofin al midas sedom allows
Shimon to use Reuven'’s house in a case of no loss (which,

as we saw, Rishonim and Acharonim offered different
explanations for) - shouldn’t this be similar to the principle
of sho’el shelo midaas gazlan hu (one who borrows without
permission is considered a thief)? Why would one who enters
another’s property without permission not be considered a
gazlan the same way he would be if he borrows someone
else’s car without permission?

The answer is that a distinction exists between movable
goods and real estate. With respect to movable items, one
can physically take and use the item, while real estate cannot
be moved. Therefore, just as we say “karka eina nigzeles”
(land cannot be stolen), so too, we do not automatically treat
using another’s property as borrowing without permission.
Having said that, the Chasam Sofer and Minchas Yitzchok
develop the point that many indeed feel that their privacy
has been invaded when others use their home, even if no
financial expenses were incurred. This may very well qualify
as sho’el shelo midaas and be subject to the category of
gezeilah, at least I'chatchila. If so, the classic cases in the
Gemara subject to zeh neheneh v’zeh lo chaser may be more
similar to those of storage space, where the owner is not
bothered if a squatter used his storage space to sleep, and
therefore the only discussion relates to whether hanaah was
derived or not.

IN SUMMARY

To summarize, the halacha is that in a b'dieved case of zeh
neheneh v’zeh lo chaser, where Shimon uses Reuven'’s
property without permission but without causing any
loss, he is not liable to pay anything. Even lechatchila, the
Rema implies that if the property is not marketable (e.g.,
storage space), one would be compelled to allow its use.
Nevertheless, the poskim rule lemaaseh that even in such a
case, one may not use the property lechatchila because it is
still defined as taking.

In a case where a small amount of expenses is incurred,
Rishonim disagree whether Shimon must pay only for
the value of the loss or for the full value of the hanaah,
and the halacha is in accordance with the latter opinion.
Consequently, if one invites friends to stay in an unused
hotel suite, they would have to pay for the full normal value
of the rental if they use any electricity, water, or the like.
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