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Sugya Introduction

Concepts that will be discussed in this topic

Unlike typical monetary law where parties
are generally free to use and give away
their money in any way that suits them,
the Torah delineates a specific order
for inheritance, and one cannot simply
bequeath their assets to others. There are
mechanisms for how it can be done, but
if it is not done correctly, the Torah order
will supersede the mere intent of the
deceased. Even local custom, which has
significant sway in other areas of halacha,
will not be followed if it contravenes
the laws of Yerusha. According to most
Poskim, the same would apply to secular
laws, and Dina D’malchusa Dina would
not override the laws of Yerusha. Thus, a
secular will may not be effective at all if it
contradicts or alters the Torah system of
inheritance.

There are several noteworthy aspects
of Yerusha that go against common law,
such as that sons are primary heirs over
daughters, and that a wife does not
inherit her deceased husband. There are
ways that this can be circumvented, and
even in the times of the Rishonim it was
customary for daughters to receive a
share of their father’s estate. The sources

for this, and the mechanisms for doing so,
will be discussed at length.

Another important topic is that of bechor,
where the Torah requires that the firstborn
son be given a double portion of the
inheritance. The Torah limits this double
portion, as well as the general inheritance
of a husband, to assets that were in
the possession of the deceased at the
time of death. A major dispute emerges
regarding monies deposited in a bank
account, whether or not this is considered
possessed.

As a rule, Chazal were very displeased
with one who alters the normative order
of inheritance, even from one heir to
another. Poskim discuss whether this
applies to heirs who aren’t righteous or
have not treated the testator properly.
The question is raised whether this even
applies to leaving a portion of the estate
to charitable causes.

In the final segment, we discuss how wills
and testaments can be effective, and
whether and when the deceased’s wishes
must be carried out even when the heirs
aren'’t legally bound to do so.
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QUESTIONS ON
Inheritance

Below are some practical scenarios that will apply to the material

A parent wishes to leave a substantial portion of his estate to a yeshivah
or chesed organizaton upon his death, and his or her children object that
it is inappropriate to deprive them of their rightful inheritance. Who is
right?

Both parents of a family A parent passes away without a
pass away within a few will, leaving sons and daughters.
weeks of each other, His sons argue that they are
leaving several sons, entitled to the entire estate
including one who is a according to Torah law, and
bechor. Does the bechor they demand that their sisters
get a double portion of his sign any legal documents
parents’ assets? Does the necessary in order for them to
bechor’s entitlement to a obtain legal title to the property
double portion apply to of the estate, such as real estate
any oldest son, or are there and financial accounts. Are the
exceptions? daughters obligated to do so?

A man passed away, leaving a will bequeathing his property to all his
children, sons and daughters, equally. The will was prepared by a lawyer,
in accordance with secular law. Are the sons, who inherit the entire
estate according to Torah law, obligated to honor the will?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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For the Halacha Shiur on Wills and Testaments, see pages 120-121
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If a dying man leaves instructions that his maidservant be freed

because she had been good to him, the heirs must do so because of the
commandment to fulfill the requests of one who has died.
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According to Rabbeinu Meir, a gift given specifically “in the event [the
giver] passes away”, does not require a kinyan even if the giver is in good
health at the time.
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According to the Rashba, only a person who is on their deathbed can give a
gift without a kinyan. Otherwise, even if heisilland is giving the gift because
he is afraid he will die, a kinyan is necessary. This directly contradicts the
opinion of Rabbeinu Meir.
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Isser the Convert was a Jewish convert without any halachic heirs, and he wished to
bequeath the money that he had entrusted to Rava to R. Mari. The only way he was
able to do so was by admitting that the money actually belonged to R. Mari; otherwise,
Rava clearly would have kept it for himself. Tosafos ask, why wouldn't Rava have fulfilled
his request by dint of the commandment to fulfill the requests of one who had died?
Tosafos propose several limitations on this requirement, including that the money has
to be given to a third-party expressly for this purpose, or that the request must be made
directly to the one who would fulfill it.
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Regarding a woman who instructed at her deathbed that her son bury her in Eretz
Yisrael, Maharashdam writes that he cannot be compelled to fulfill her request as a
commandment of person who has passed away, because her request lacks the
condition of having been entrusted to a third party for this purpose. Still, he says, itis a
mitzvah for him to do so.
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Further lyun: Binyan Tzion discusses a secular will that granted a portion of the inheritance
to others who were not the halachic heirs but the deceased clearly wished for them to
receive it. He says that where the receiver has already taken possession of the gift, we would
follow the request of the deceased even though he had not entrusted it to a third party for
this purpose. Furthermore, if the halachic heirs are not contesting the will, the receiver may
certainly assume that they are pleased to fulfill the request of the deceased.
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Achiezer concludes that a secular will that is not executed in a way that is halachically
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binding, even if it would be enforceable in court, does not suffice to transfer the inheritance
away from the halachic heirs. Although halacha recognizes common business customs as
being a valid kinyan, even a kinyan does not help when it takes effect after the death of
the giver. On the other hand, he proposes that if the will causes the receiver to be the legal
possessor of the gift, perhaps it is the equivalent of having entrusted it to a third party and
he is entitled to it under the commandment to fulfill the requests of the deceased.
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After establishing that the laws of Dina D'malchusa cannot be effective to transfer
assets after the death of the giver, Rav Moshe sets forth a novel concept that a
legally probated will which will be carried out in any case by the secular authorities
has the status of an actual kinyan directly to the receiver. This, he says, is the reason
why it is customary to abide by the terms of a probated secular will.
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Rabbi Akiva Eiger discusses whether the commandment of Kibbud Av v'/Aim
applies to the last requests of a deceased parent, and concludes that it does
apply. However, if the request relates to the spending of the inheritance, Rabbi
Eiger is unsure whether the children can be compelled to fulfill the request,
because once the money is technically theirs they are not obligated to spend
their own money in order to fulfill Kibbud Av. Despite this, if the child does
decide to spend the money, it certainly is a fulfillment of the mitzvah.
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Further lyun: Mahari Halevi notes that regarding assets which aren't known to the
secular authorities, such as most movable goods, a secular will cannot be utilized
at all. Because it is forbidden to hand over these assets to the courts, the receiver
cannot be considered a possessor by dint of the will. Consequently, it would be
theft to use the will to transfer the assets away from the heirs. He concludes
however, that the mitzvah of Kibbud Av would require the children of the deceased
to honor the written will.
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Further lyun: Rav Padawe takes for granted that a secular will is not binding 7 1770 2"n MaxA awn 0w ey
according to halacha, however, if the children abide by it without objection, the XMOOAT X177 T¥N DT NWPIT ARNY DR KOT 15 KW TOK 2w
other recipients can assume that the children willingly accepted to fulfill the wishes ~ -n5 oTaw ony»™-'% nnNn DNPNY PR 1pAW 0230 oRw "o n"m X7
of the deceased. He adds that if the deceased had appointed an executor who will 2w opHx 1" Sy A b, .omaR ¥ nR 0r70nw mh KSR ,mn
who will administer the estate and distribute assets to the intended beneficiaries, -nw 527 nbyn My S moxa obwa o axny a by nwren Hapnw H"ow

this is effectively giving the assets to a third party and they would be subject to the awbwi Mpn 1 ,(executor) Sy1nb ARN¥AN NX XD WM 1N wmn
commandment to fulfill the dictums of the deceased.
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Dayan Weiss also assumes that Dina D’'malchusa will not make a regular
will enforceable. Therefore, he recommends writing a will that includes
language that suffices according to halacha and according to secular law,
or having two separate wills.
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According to the sefer Mishpat Hatzavaah, because there are many
different reasons why a secular will should be abided by, such as the
requirement to fulfill the dictums of the deceased, or kibbud av v'aim, or
that it is generally the righteous thing to do, therefore, Dina D’'malchusa
Dina would apply and the heirs are required to abide by it.
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Shela warns against giving a large amount of one’s assets to his children
while still alive, as it could lead to grave consequences should his fortunes
change and he would require the children to support him.
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Rema cites a widely-used method by which one can create a binding halachic will to give his
daughters a share of the inheritance, including from assets that aren't yet owned at the time
of the writing: The testator makes a formal commitment to a very large debt to his daughter,
which will come due immediately prior to his death. The debt is conditioned, however, upon the
non-payment of the equivalent of half a share in the inheritance. Whereas, if the heirs grant
her half of a share in the inheritance, the debt is waived. This method can be used for other
grantees as well, and for any amount he wishes to give them.
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WILLS AND TESTAMENTS

Rav Yitzchak Grossman, Dayan at the Bais Havaad

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY SHIUR VIDEO

In this final shiur on the halachos of yerushah, we will focus on
different issues pertaining to writing a will. We will discuss some
of the technical halachic questions of how a will can take effect,
various halachic perspectives on a will that was not drafted in
accordance with halacha, and the recommended manner of
drafting a halachically valid will.

THE DIFFICULTY WITH CREATING A HALACHIC WILL

To transfer ownership of one’s possessions, one normally requires
some form of kinyan. Although this is generally not difficult to do,
writing a will to take effect after death poses a unique problem,
due to the principle of ein kinyan I'achar misah (one cannot effect
a kinyan after death). How, then, can a person write a will that
only transfers his property to others after he has died?

To circumvent this problem, the kinyanwould have to be structured
as one that takes effect when the person is still alive. On the other
hand, doing so would transfer ownership of the estate while the
person is still alive, which the person would usually not desire.
One would therefore need to draft a will with a complex type
of kinyan, such as by stating that the kinyan takes effect only if
one chooses not to revoke it at a later time and that one retains
control of the assets for the remainder of one’s life.

Another difficulty with writing a halachic will is that it cannot take
effect halachically on assets that a person does not yet own, due
to the principle of davar shelo ba I'olam. We will see at the end of
the shiur a recommended way of writing a halachic will that solves
this problem.

THE STATUS OF A SECULAR WILL

A secular will may lack a number of the components mentioned
above. It may not contain any sort of kinyan, it will likely not be
structured properly in terms of the transfer taking place while
the individual is still alive, and it certainly will not account for
the problem of davar shelo ba I'olam. We will discuss a number
of halachic principles that can perhaps be used to validate such
wills and see whether they can indeed be applied practically in
this case.

MATNAS SHECHIV MEIRA

The first possible halachic mechanism that could validate a secular
will is matnas shechiv mera (the issuing of a gift by one on his
deathbed). Although the Gemara (Gittin 14b) cites a machlokes
concerning the status of such a gift, the Gemara concludes that
it is halachically valid, even without a kinyan. The reason is that
Chazal instituted a takanah that a person’s last wishes regarding

the division of his property are automatically valid to ensure that
the person’s condition is not further agitated due to concern that
his request be carried out.

According to this, any will that is probated while a person is on
his deathbed would indeed be valid, even if one gives his estate
to individuals that are not considered halachic heirs. However,
Rishonim disagree as to whether such a will is valid while the
person is still healthy. The Maharam in one place, cited by the
Mordechai, claims that if the person is concerned about his future
death and writes a will with that in mind, the will has the status of
a matnas shechiv mera. The Rashba, on the other hand, maintains
that a will written by one who is healthy but worried about dying
is not considered a matnas shechiv mera.

The Shulchan Aruch accepts the ruling of the Rashba, and this is
the consensus of later halachic authorities as well. Consequently,
an ordinary will that is written while an individual is healthy does
not have the status of a matnas shechiv mera.

MITZVAH LEKAYEM DIVREI HAMEIS

Another halachic principle that would potentially validate a will
is mitzvah lekayem divrei hameis. This principle seems to dictate
that any request made by an individual regarding his estate should
be executed upon his death. However, there is a major machlokes
amongst the Baalei Tosafos concerning the application of this
halacha, as there are apparent contradictions in the Gemara
regarding when it applies. The Rivam offers one resolution that
mitzvah lekayem divrei hameis applies specifically if the giver says
“tnu” (give the assets), but if he simply states “maneh zeh Iploni,”
(this money goes to so and so), it is not valid since it is not a direct
command. According to this opinion, we would have to consider
the way the will was written when evaluating its validity.

The Ri and Rabeinu Tam posit that mitzvah lekayem divrei hameis
only applies if the assets are given to a third party or the heirs
before his death. In such a case, where a person entrusted some
of his assets before his death with specific instructions for their
administration, his request would be listened to due to this
principle. But it would not apply to assets that were still in the
possession of the deceased at the time of death.

Some authorities maintain that any assets that are in the
possession of a third party or inheritor will be subject to this rule
(including assets transferred for other reasons). Others adopting
this opinion explain that mitzvah lekayem divrei hameis applies
only if the assets are deposited in the possession of the third party
or the heirs for the express purpose of estate planning. The latter
position is accepted by the Shulchan Aruch, Rema, and most later
poskim. Accordingly, a regular will would not fit these criteria
since the assets were not in the possession of a third party.
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On the other hand, the Binyan Tzion argues that since many
Rishonim do not accept this position of the Shulchan Aruch
and Rema, if the property is already in the possession of the
beneficiaries of the wills, they can claim “kim li”that they side with
the opinions that agree with their position, and the will should be
valid.

R. Chaim Ozer Grodzinsky suggests a chiddush in the Achiezer
that if the will is legally valid, and the law treats the beneficiary of
the will as a muchzak, then the requirement for the assets to be in
the possession of a third party or of the yorshim has already been
fulfilled. R. Chanoch Padua writes similarly in the Cheshev Haefod
that in England, designating an executor (who would execute the
wishes of the deceased) is deemed a third party for the purposes
of this halacha.

However, not all poskim agree with this position. The Mahari
Halevi maintains that secular law does not render a beneficiary
as muchzak on the property, as the court usually does not have
any knowledge of the location of the assets or any other details
concerning them. He is only willing to allow such a mechanism in
cases where the parties have given the court possession of the
assets, but he notes that Jews would not generally do this when
the court’s division of the property would conflict with the rules
of the Torah.

GEMIRAS DAAS WITHOUT A KINYAN

Rav Moshe Feinstein takes an approach similar to the Achiezer
that a probated secular will (which appears to have been the
custom in his time) may be valid, but he suggests that this is true
for a different reason, which is also quite novel. In his opinion, a
dina d’malchusa dina which will effectively give the beneficiaries
possession of the assets indicates that the person has complete
gemiras daas that he wants the will to be valid. In such a case, Rav
Moshe argues, a kinyan is entirely unnecessary.

KIBBUD AV V’'EIM

Another potential basis for validating a will is the mitzvah of kibud
av v'eim. If a parent writes a will and requests of their children to
carry it out, perhaps they could be obligated to do so because of
their obligation of kibud av v’eim, regardless of mitzvah lekayem
divrei hameis. The Maharsham and R. Akiva Eiger both suggest that
even if mitzvah lekayem divrei hameis does not technically apply
because the assets were not in the possession of a third party
or the yorshim, the mitzvah of kibbud av v'eim still would dictate
that their will should be fulfilled. However, their assumption is not
shared by all authorities, since many poskim hold that kibbud av
v'eim does not apply in cases where the parent does not derive
personal benefit from the request.

We have seen that the Achronim cited above, including Rav
Moshe, the Achiezer, and the Cheshev Haefod, ruled that dina
d’malchusa dina alone was not a sufficient basis for validating a
secular will. However, it is not entirely clear why this should be
the case. R. Matisyahu Schwartz discusses this issue at length
in his sefer Mishpat Hatzavaah and raises the point that if dina
d’malchusa aligns with a valid halachic opinion, even if there are
opposing opinions, then it should be considered halachically
binding. This may be the case here, since as we saw, a will may be
halachically valid according to some opinions.

ABIDING BY AN INVALID WILL

What is the halacha if someone writes a will bequeathing the
estate in a manner that is not halachically valid but the rightful
yorshim do not protest? R. Elyakim Schlesinger writes that the
silence of the halachic yorshim does not necessarily indicate their
acquiescence to the will, as they may not realize that the will is
not in consonance with the halacha. If so, giving the estate to the
beneficiaries of the will qualifies as gezel. However, the Binyan
Tzion writes that the lack of dissent indicates that they have
agreed to the wishes of the deceased. The Cheshev Haefod and
others agree with this approach. The Cheshev Haefod adds that
even if their silence is because it is beneath their dignity to fight
the decision, we can still assume they agree with it.

THE RECOMMENDED WAY TO WRITE A WILL

In order to avoid all of these issues, the recommended manner to
write a will is to follow the method cited by the Rema (C.M. 282
and elsewhere), which is effective even with respect to assets that
are not yet in the position of the person writing the will. First,
the testator should formally commit to owing a large debt to the
desired beneficiaries, such as the daughters. When committing
to owing them a significant amount of money, one qualifies that
this debt is conditional: if his instructions for giving them an equal
portion of the estate after death are carried out, then the debt
is canceled. The halachic yorshim can then choose whether they
prefer to receive the yerushah as well as the large debt or divide
the estate as the deceased requested and cancel the debt. Since
the future value of the estate at the time of death will usually
not be known when writing a will, a large sum is generally chosen
for the debt that is assumed to be greater than the ultimate sum
of their portion of the estate. The Nachalas Shiva discusses the
possibility that perhaps this hischayvus should take place with a
kinyan, but in any case, the basic idea is as we have explained it.

To illustrate, let’s take the following example. A person wishes to
write a will for his estate worth one million dollars that divides it
equally between his son and daughter. If he expects that it might
rise in value to five million dollars at the time of his death, then he
would write that he commits to paying his daughter three million
dollars. If, however, the son chooses to give half of the value of
the estate at the time of death to the daughter, then the debt is
canceled. The son can then choose whether he wishes to inherit
the estate completely as the halachic heir together with the debt,
or divide the estate equally and cancel the debt (which is, of
course, assumed that he will choose).

There are different variations in how one can implement this
suggestion of the Rema. For instance, one may write one
halachic will (as discussed) and also write a separate secular
will, and both are considered to be valid. One can also draft two
separate shtaros, one that contains the will and the other with the
hischayvus. In addition, if one thinks that he may change his mind
later in life concerning the details of the division, one can write
that he commits himself to this debt, conditioned upon his heirs
fulfilling his wishes as is found in his final will detailing the proper
division of his estate.

PART IV WILLS AND TESTAMENTS
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choshen mishpat and standard business

practices.
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