
SHTAR BORERIM:

When two parties come to Bais din, the first thing they 
are asked to do is to sign a Halachic document known as 
a shtar borerim. Occasionally, litigants are wary because 
they don’t know its significance. Simply put, it states that 
they are committing to abide by the ruling of the Bais din. 
The source for this is a Mishnah in Bava Basra, where it 
explains that the shtar borerim is an agreement by the 
two parties to accept the authority of these dayanim and 
agree to accept their ruling. It says that both sides have to 
consent to what it says, and also to share the cost of scribe 
who would be writing it. 

Today, in addition to the shtar borerim, another important 
document that Bais din will make the parties sign is an 
arbitration agreement, which is a legal form of consent 
to allow the Bais din to arbitrate the case and issue 
a decision. The reason this document is important is 
because without it, Bais din would be unable to enforce 
their decision. This document is binding upon both 
parties and can be enforced in court, so even if one side 
is unhappy with the halachic ruling and refuses to obey it, 
the other party has a way of enforcing the decision.  

This is the smoothest way for a Bais din to operate today. 
If someone refuses to abide by the Bais din’s decision, 
the arbitration agreement can be taken to court, where 
it will almost always be accepted as a binding agreement. 
In one recent case, a party was unhappy with our Bais 
din’s decision and tried to contest it in court with a list 
of many arguments why the ruling shouldn’t be upheld. 
Without even getting into the details of the complaint, 
the court ruled that because the arbitration agreement 
was unambiguous, and signed by both sides, it was held 
to be legally binding. 

What if someone says that he is willing to come to Bais 
din to have his case heard but he is unwilling to sign the 
arbitration agreement?

The Kesef Hakedoshim speaks about such a case and 
says that if one party is unwilling to sign the arbitration 
agreement, the Bais din has the right to have a secular 
court force him to sign it. It may not be relevant today 
to use a non-Jewish court to force someone to sign a 

document of Bais din, but the sentiment remains that 
Bais din cannot be expected to hear a case without an 
arbitration agreement. The Maharitz Deshen says that if 
someone doesn’t want to sign the arbitration agreement, 
even if he is willing to go to Bais din without it, he can 
be considered a mesarev l’din. This is because Batei din 
today cannot otherwise enforce their rulings without this 
document, which means that refusing to sign it is akin 
to refusing to give Bais din the ability to issue a binding 
ruling. Therefore, one who refuses to sign it is failing to 
accept the authority of Bais din. 

Another standard clause of the shtar borerim says that 
the parties agree to let the Bais din pasken “either with 
din or with peshara (compromise).” While a person cannot 
be compelled to sign that he submits to accept a peshara 
suggested by Bais din, it is still suggested that he do so. 
Rav Zalman Nechemiah Goldberg writes at length about 
this and explains why it is beneficial to grant Bais din this 
ability. He notes that the claimant is usually the one who 
wants Bais din to rule strictly according to din and is not 
interested in a compromise; however, he should know 
that Choshen Mishpat has many Halachic constraints that 
he may not be aware of. Even if he is certain that he has a 
good complaint against the defendant and he knows the 
other party did what he is accusing them of, there may be 
a halachic technicality the defendant can use to exempt 
himself from paying according to the letter of the law; 
therefore, it often is even in the claimant’s best interest to 
allow Bais din to issue a compromise solution.   

There is another form of peshara known as “peshara 
kerova l’din”, a compromise that is close to the law of 
halacha, that a Bais din may be able to force on both sides. 
In fact, no Bais din really works strictly in accordance 
with the law as is stated in halacha. This is because the 
Shulchan Aruch itself (12:20) writes that a Bais din is not 
supposed to commit to ruling according to the exact rules 
of halacha because it is not possible to put in place all the 
Torah laws today in a perfect way. For this reason, Bais 
din needs some latitude to offer a solution based on their 
own insight into the particular case at hand. For example, 
if one party claims the other owes him $100, and the 
other completely denies it, the strict halacha would be 
that the defendant must make a vow that he doesn’t owe 
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the money; however, that is not really possible today. 
Accordingly, the best solution would be to allow Bais din 
to offer a compromise if there seems to be merit to the 
claim. 

THE ROLE OF A TO’EIN: 

The halacha is that a Bais din should hear the claims of 
both sides from the mouths of the parties themselves. 
The Gemara in Makkos says that Rava once presided 
over a case involving a witness who did not speak the 
local language and the services of a translator were 
used. The Gemara asks how this could be allowed, as the 
dayan is supposed to hear the claim from the witnesses 
themselves. It answers that Rava understood the man’s 
language but could not speak it well, so, he only needed 
the translator to relay his words to the witness but he 
heard the man state his claims from his own mouth. 

Based on this, the Rivash explains that it is better for the 
sides to relay their arguments directly to Bais din, rather 
than submitting their claims in writing. He says that a 
Bais din will get a better understanding of the positions 
of both sides if they hear it directly from them, rather 
than reading from a list of claims they could have a lawyer 
write up for them professionally. Although the Mishnah 
in Bava Basra says that the parties can bring their claims 
in writing if they both agree, this can only be done with 
the consent of both the parties and of Bais din.

This leads to the obvious question of how it is permitted 
for the litigants to bring a to’ein to Bais din to present 
their claims for them?

The truth is that it is not so difficult to understand why the 
plaintiff is allowed to have a to’ein, as there is a concept in 
halacha known as “harsha’ah”. This basically means that if 
someone has a claim upon another, he may transfer this 
claim to someone else and allow that person to serve as a 
collector for the money. Thus, a plaintiff can always make 
a harsha’ah to have the to’ein take over his claim for him. 
This concept, however, does not exist for the defendant. 
How is he permitted to be represented by a to’ein?   

The Rishonim actually dispute whether a defendant in a 
din Torah is allowed to give over their entire case to a 

representative to act on their behalf and serve as their 
agent to present their claims. The Shulchan Aruch rules 
like the opinion of the Rif and Rav Saadia Gaon that this 
cannot be done. However, the Tumim justifies the custom 
to obtain the services of a to’ein by saying that it has 
become the accepted minhag. Since both sides know this 
and agree to it, it is considered fair. Furthermore, we can 
point out that according to secular law, the parties are 
entitled to representation and denying them this right 
could potentially lead a court to overturn the arbitration 
process. This would make it very hard to deny the parties 
their right to a to’ein. 

However, although a to’ein is permitted to sit beside 
his client, offer his counsel and speak on his behalf, if 
the dayanim want to ascertain certain facts about what 
happened that are relevant to the case, they must be 
allowed to ask the litigants themselves and have them say 
their story in their own words. When a Bais din addresses 
the litigants, they must answer and cannot rely on their 
to’ein to speak for them. Thus, the minhag is to allow for 
representation and counsel as long as Bais din can speak 
directly to the parties and have them answer when the 
Dayanim deem it necessary.

Although the custom is to allow the litigants to utilize the 
services of a to’ein, it is important that they use one who 
will simply present their claims in an organized way and 
help them put together their thoughts and arguments. 
Unfortunately, there are some to’anim who act more like 
professional obstructionists and/or distort the truth to 
try to help their clients. The services of such men should 
not be obtained.

The Torah Temimah (Parshas Mishpatim) quotes the 
Mechilta that says that Bais din should ideally hear the 
claims straight from the mouths of the parties and not 
from a representative, writing strongly against the type 
of to’anim who make a living by perverting justice and 
distorting the truth. One should definitely stay away from 
hiring a to’ein who uses such methods.  

To watch the video or listen to the shiur given by the Dayan, visit: 
www.baishavaad.org/yorucha-topics  
Or signup to receive them via whatsapp:   732.232.1412


