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Sugya Introduction

Concepts that will be discussed in this topic

Virtually all sectors of business are dependent
on relationships between parties. Vendors
seek clients and clients seek vendors.
Finance transactions, real estate deals, and
equity purchases all call for skilled individuals
to work together to expedite an occasionally
very complicated deal.

The broker is the one who ties it all together
by providing a wide spectrum of services
that could include matching up parties,
referring clients, negotiating floundering
deals, and more; however, unlike the service
of an ordinary worker who is not primarily
concerned with an endeavor’s end result,
a broker’s principal interest is to bring a
potential deal to fruition, for which he earns
a commission or fee.

In this segment, we will discuss the level
of actualization needed before a broker is
entitled to his commission. Does it mean
a closed deal, an almost-closed deal, or,
perhaps, just a viable idea?

Brokering a deal can sometimes cost the
broker months of fruitless work. On the other
hand, it can sometimes strike him immediate
profit for almost no work at all. What then

is the fair payment for a broker? Is there
such a thing as overcharging, or is any price
legitimate?

Another question we will discuss is: How
do we define an unprompted referral or a
voluntary affiliate marketing service? Are
they considered genuine acts of brokerage

which would warrant a commission or some
kind of finder’s fee?

Co-brokering is widely practiced in larger or
more complicated deals in which a client, or
at times a broker himself, invites a second
broker into the deal. Which one is the “real”
broker, and which is the secondary? How are
commissions split?

Occasionally, a broker may disappoint a client
prompting the desire for a replacement.
When may a client invite a second broker to
“steal the deal” from the present broker?

And, finally, for how long does a broker hold
exclusivity on his idea? Sometimes a client
may act on a broker’s referral long after the
initial suggestion. We will discuss whether
the broker still deserves a commission on his
original idea.



BUSINESS

HALACHA
daily

QUESTIONS ON
The Halachos of Brokerage

Below are some practical scenarios that will apply to the material

obtained directly through the ad?

A popular Jewish magazine ran my real estate ad even
though | had already canceled due to the high price. Can
they demand some compensation as commission for revenue

My business gets bank loans A property owner
through a certain brokerage. signed on with an
Can | contact the bankers exclusive agent

themselves and cut out the for three months.
brokerage company? If | do Subsequently, the
that, can the company charge owner finds a buyer
me a commission? himself. Can he cut

out the broker?

Does a broker get commission on side benefits that are not in the
purchase price, such as a rent-back agreement with the seller?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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For the Halacha Shiur on The Halachos of Brokerage Part |, see pages 28-29
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A Shadchan [or any other form of broker] is considered to be a hired
worker of the beneficiary. Therefore, even verbal agreements are binding
if the services were provided under those premises. Likewise, all the basic
Halachos that govern employer/employee commitments and retractions
will apply to brokers’ commissions as well.
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A broker is typically considered to be a kablan, which means that his n mwn,'T PYo T PAD NNOW [WIn TN
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is unsuccessful in his efforts he does not get paid at all. However, some ANMNY 15w Sapnw K™ apn yavnb unn wpa ox X 552 10w b PR 12T

opinions contend that if he was specifically asked to present a specific
proposal, then he would get a partial payment for the efforts involved.
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One who allowed his own donkey to be swept away in order to save his

friend’s donkey which is worth more, is entitled to be paid for his efforts as
a hired worker, but he cannot reclaim the value of his own donkey, unless

he stipulated this beforehand with his friend.
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If he is unsuccessful in saving his friend’s donkey, he cannot reclaim the
value of his own lost donkey even if he stipulated that his friend would
compensate him. He will only receive payment for his efforts as a hired
worker.

On the other hand, one who is hired to find medical ingredients to cure
a patient, and upon delivery discovers that the patient has already been
healed or passed away, still receives the full wages they had agreed upon.
Although his mission also proved to be of no benefit to his employer, he
has successfully fulfilled his mission. In the first case, he did not in fact

fulfill his mission, despite his good intentions.
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Since a broker’s payment is contingent on the completion of the service,
even if he provided a plausible opportunity for the client, he doesn’t
collect commission unless the client goes through with the deal. If the
client declines to utilize the opportunity, he's exempt from paying the
broker’s full commission because the service was not completed. From the
closing words of the Rosh one can infer that if the reason the deal was not
completed was due to the client’s unjustifiable obstruction, and the broker
incurred losses or expenses in the matter, he would be entitled to his full
commission as this would be seen as a fulfillment of his missive.
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If the deal was completed but the client subsequently withdrew, or even
if the withdrawal was mutual, the broker still receives his full commission.
However, if new things came to light that caused the derailment, he may
lose his commission.
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When someone agrees to an exorbitant fee for a service that he is
desperate for, he can subsequently claim “I was merely fooling you” and
is not obligated to abide by his agreement and can pay the going rate
for the service. If, however, the service provider stands to lose money by
rendering the service, the agreement is binding.
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Further Iyun: According to the Rosh, one who agreed to pay an inflated
price may only claim he was fooling the provider if it's the kind of service
thatis not typically inflated. Whereas, for services that are often overpriced,
the client must pay whatever price was agreed upon. According to some
Poskim, shadchanus falls under this category.
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If a client agrees to pay an unreasonable price for a service that is often
overpriced, he must pay whatever he agreed to. However, shadchanus is
not in this category, and he would only have to pay the industry standard.
The Shach adds that according to the Rema this would apply to a regular
broker as well, and the client would not have to pay the inflated price.
Shach himself however claims that this would depend on the local custom
for that kind of service.

Note however, that if the fee still reflects the industry standard, the
agreement is binding even though the broker hadn't invested much time
or effort.
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According to the Ketzos Hachoshen, even if the broker's expenses were

miniscule in comparison with the fee they agreed upon, he may collect
the full inflated fee. This is a novel opinion that does not conform with the

consensus of the other Poskim.
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Terumas Hadeshen writes that a Shadchan does not get paid until the
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wedding, unless there is a clear custom or stipulation otherwise.
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Even after a couple gets engaged and Tenaim are signed, the Shadchan does
not get paid until the wedding unless the local custom is to pay earlier. Also,
if the Shidduch is broken before the wedding then he will not be paid at all.
However, if they originally stipulated that he will be paid for getting them
engaged, he is entitled to be paid immediately, and must be paid even if the
Shidduch is subsequently annulled. Similarly, a broker does not collect his
commission at the signing of the contract; he waits until the closing of the
deal unless the local custom is to pay earlier.

The Sema notes that when a Shidduch is broken, although a penalty was
paid, the Shadchan doesn't deserve a commission for that. The penalty is not
a profit, rather a compensation for the embarrassment.
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The Aruch Hashulchan infers from the Sema cited above that a broker who
brings the parties to an agreement that includes penalties for retraction,
is entitled to a commission from the beneficiary of the penalty even
though the deal does not go through. The amount of the commission is
commensurate to the profit gained. If, however, the party incurred losses
due to withdrawal, this would diminish the commission paid to the broker.
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One who enters his friend's property of his own accord [“Yored"] and
plants trees or does some other improvement, is entitled to payment for
doing so. If the property was anyway suited for such an improvement,
he gets paid in full as if he had been hired to do so. Otherwise, he only
receives a reduced payment in the following manner: we assess the value
he added to the property, as well the expenses he incurred in doing so, and
he receives the lesser of the two.
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One who improves his friend’s property without the owner’s permission
may demand payment in the amount an average person would pay to
have this improvement done. However, if the property is not intended for
this kind of improvement, [i.e. the owner would not have been doing this
improvement in any case,] we reduce the payment to either the expenses
incurred by the worker, or the amount of value he added to the property,
whichever is less.
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Some Rishonim interpret the “reduced payment” as being the lowest
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professionally-assessed rate for the services provided.
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Disputes between a Shadchan and his client are akin to all monetary
disputes between individuals. The Gra points out that even a self-
appointed broker or Shadchan has a monetary claim against his clients just
like a “Yored” gets paid for providing unsolicited labor. This is relevant with
all sorts of agent-related services, such as securing clients, discovering
a buyer, procuring merchandise, and connecting equity partners. The
individual who created the connection may demand a “finder’s fee”. The
exact amount is determined according to the particular industry and
relevant market conditions.
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Regarding a self-appointed broker who involved himself in a sale that
normally would not involve a broker, thus causing him to receive a reduced
payment of only his expenses, Rav Moshe Feinstein writes that in addition
to actual expenditures, he is also entitled to be paid for the time and effort
that he “expended”. [Rav Moshe even suggests that perhaps the full broker’s
commission is intended to be commensurate with the time and effort that
is typically involved, which would mean that he is entitled to be paid in full.]
As arule, any type of transaction which is usually arranged through a broker,
such as real estate, is consider suitable for this service, and thus a self-
appointed broker is entitled to be paid in full. Whereas, for transactions that
don't necessarily warrant the services of a broker, the broker would only get
reduced payment.
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The Halachos of Brokerage : Part | Shiur

THE BROKER/CLIENT RELATIONSHIP

Rav Aryeh Finkel

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY SHIUR VIDEO

WHAT DOES A BROKER DO?

When approaching the topic of brokers, the first thing
that we need to clarify is how to define a broker in
Choshen Mishpat terms. This will have numerous
halachic ramifications.

What is a broker? What does he do?

The truth is that the term broker is a very broad one.
The services that are rendered by a broker vary from
broker to broker.

For those who are not involved in business, the most
commonly known broker is a shadchan. We all are
familiar with what a shadchan does. It's important to
understand that in the halachic sources, a shadchan is
treated identically to a financial broker and has all the
same halachos. For this reason, the detailed halachos
that are spelled out for shadchanim shed light on the
halachos of brokers as well.

A shadchan's basic service is to match a pair of people.
Two people are in need of something - a boy needs a
kallah and a father needs a chosson for his daughter-
so the shadchan steps in and pairs them up. The exact
thing occurs with financial brokers. Two people need
something - for example, a property owner needs a
buyer, and some other person needs a seller. A broker
gets these two people together and facilitates the deal.

Regarding the shadchan, sometimes he or she comes up
with a good idea, and the family takes the suggestion
and works on their own to make it happen. Other
times, the shadchan works as an intermediary between
the two families. Especially during the early stages
of the shidduch process, it is often uncomfortable or
awkward for the two sides to communicate directly
with each other. They need another person to be the
middleman to deliver messages between them, and
the shadchan assumes this role.

Other times, a shadchan needs to do some coaxing,
convincing and persuading. This is another form of
input that is sometimes necessary for a shidduch to

happen. This aspectis also relevant to a financial broker.
A trade can be complicated, especially when each
side is looking for the best outcome for themselves.
A broker negotiates some middle ground to get both
parties to feel that they are getting and giving in a fair
and profitable way.

THE HALACHIC CLASSIFICATION OF A BROKER

This leads us back to our original question. How do
we define a broker in Choshen Mishpat terms? The
answer is that a broker is a paid worker. He is not much
different than someone who washes your windows
and collects a salary for his work. A broker, too, works
on your behalf. He puts in the legwork to look for a
buyer or seller. Other times, he just gives a suggestion
or an idea. Since he provided a reasonable service, he
deserves to get paid for that service.

A broker is not considered a partner in the deal. Even
if he is collecting twenty percent on the sale, he’s not
a seller. He may look like a seller and act like one. But
he’s not. He's only a worker.

The ramifications of this is how a client becomes
beholden to a broker. Normally, when you make a
monetary deal - whether a sale, a lease, a partnership,
or a shibud (lien on a property) - the agreement is only
binding with a formal kinyan procedure. Whatever
kinyanisused - be it signing a contract, kinyan suddar, or
giving money - the kinyan act finalizes the agreement.
When hiring a worker, the agreement is finalized even
without any kinyan act. Just by speaking with the
worker and telling him that he'll get paid fifty dollars
creates a full-fledged obligation on the employee to
follow through and the employer to pay the agreed
upon amount, provided that the worker started to
work, or at least started to travel to the workplace.

With a broker as well, the Maharashdam, as well as
many other poskim, point out that a client is bound
to a broker after just communicating with him. Even
though no contract was signed, and no kinyan was



performed, once the broker does his job, he collects his
commission. If any verbal offer is made to a broker, or if
an offer is made with email or text, once he acts upon
it, he is owed his fee. There is no way to wiggle out
and renegotiate the terms. The original offer remains
in place.

To illustrate: Let’s say you run a daycare center and
you are desperate for morahs or substitutes, and you
place an ad in the classified section of the weekly
paper: “Offering $250 for anyone who finds a morah
or substitute teacher for so-and-so daycare. Call or
text...”. You get a voice message on your answering
machine from a cute seven-year kid who tells you that
he or she had a real good counselor in camp last year...
so you give it a try...and you end up hiring that person.
You now owe that child $250. The offer in the ad is
enough to create a binding commitment because it is
a clear, communicated offer of payment for a service.

IF THE CLIENT IS DISSATISFIED OR
WITHDRAWS FROM THE DEAL

As we explained above, the very nature of a broker’s
service is making a deal happen. In this sense, it reflects
the appearance of a sale more than a service. This
doesn’t change what we explained earlier - that the
basis of a broker’s salary is like that of a paid worker;
however, the terms and conditions that govern a
broker's commission is similar to a sale. This means
that the same way that a sale is not complete until the
final closing and nothing happens until the property is
actually transferred, a broker also only gets paid if and
when the deal is completed. If, for whatever reason,
the deal didn’t ultimately happen, he gets nothing, no
matter how much time and effort he invested.

This is most clearly demonstrated in a teshuva written
by the Rosh. The Rosh deals with a case in which a
property owner hired a broker to sell his house. The
broker found someone and negotiated pricing and all
other details with him. Everything panned out and it
looked like smooth sailing. But when he contacted the
property owner with the good news, to his dismay, he
declined the offer because of his personal enmity to
that particular buyer.

The Rosh rules that the broker gets no commission. He
does, however, point out that the client must pay him
for his expenses and hours put into the work because
he did work on the client’s behalf. But as far as the 5 or
6 percent commission is concerned, he doesn't get it.

This is where a broker differs from regular service
providers. If you hire an interior designer and, in the
end, you say, “Sorry | hate the look. I'll reimburse you
for the hours and materials, but won’t pay the full
payment. | need to start again from scratch. | need to
redo the whole thing.” Unfortunately for you, you must
pay the designer, regardless of whether you like the
work or not. With a broker, however, if you're not fully
satisfied, he gets no pay. The reason for that is because
the commission or fee is paid for the execution of the
deal. As long as the deal didn't happen, for whatever
trivial reason, there’s no commission.

There still is one caveat. The broker only gets no pay
because the seller was dissatisfied with the product
delivered by the broker. If, however, the seller just
decides not to sell the house anymore after the broker
did the work of finding a buyer and brought the deal
to closing, the broker gets full commission. (This is the
ruling of the Aruch Hashulchan, 185:13.)

This can be very common. It can happen with a real
estate property, when a seller backs out and the buyer
waives the contract. In such a case, the seller still has
to deal with the broker. As with many areas in Choshen
Mishpat, however, if there is an established convention
or minhag on how to deal with such a case, we follow
the common practice because the unwritten rule of
every agreement is to follow the established minhagim
pertaining to the deal. If, however, there is no minhag
otherwise, the broker collects his commission.

To go back to our daycare case, if the daycare owner
decided at the last minute that he’'ll make do with the
morahs that he has without expanding, he still owes
money to the child who gave the referral because
the suggestion was completely successful on the
child’s end. The daycare owner withdrew from the
agreement, which keeps him bound to the child who
acted as a fully qualified broker. If, however, at the
last minute one of the existing morahs in the daycare
decided to extend her hours, thereby eliminating the
need for a new morah, and because of that this new
referred morah was not hired, the child will not get
a commission. If that were the case, the client didn't
withdraw from the deal; he found a better option first.
He'd rather hire an existing member of staff rather that
train in someone new. And as long as he didn't sign
with the new morah, he’s still open for other options.
And when something better comes up, it’s ultimately
his choice.



DESPERATE PRICING

The next thing to discuss is something that is prone to
happen in the world of brokerage.

Take the following example: Someone signs on a
property without a mortgage contingency. He needed
to give the offer he gave because of bidding over the
property. He signs the contract and gives a $30,000
deposit. He applies for a mortgage, but certain
complications creep up and he'’s denied. It's two weeks
before closing, and he has no mortgage and no cash
for closing. He’s at risk of losing his $30,000 deposit,
plus thousands of dollars of expenses he laid out for
inspections, appraisals, etc. His only chance is to gather
two or three equity partners for the full purchase price
in order to preserve some of his money. What does he
do? He goes to shul and, after davening, he tells the
chevra in the coatroom that he’s offering $18,000 to
anyone who finds him a partner. Twenty minutes later,
he has three partners lined up and all is well.

The coatroom broker shows up at the closing and asks,
“Where's my 18k?” The fellow says, “Come on. | was
totally desperate. | was frantic. My money was going
down the drain before my eyes. | said that but | didn’t
really mean it. I'll give you 4 or 5 thousand. That'’s a
reasonable commission. But not quite $18,000”

The basic halacha in this case is that the broker does
not get the full $18,000. This is illustrated in the
Gemara in a case of a man who'’s escaping from jail and
is desperate to cross a river to get to safe territory. He
spots a fisherman riding a boat and calls out, “I'll give
you a gold coin. Please take me across the river!” The
Gemara rules that, after crossing, the fellow may say

that he wasn't serious. He can pay the going rate for
the ferry service, and no more.

The principle behind this ruling is that for an agreement
to be binding, it needs to be clear to all parties that it
is serious. In desperate situations with exorbitant fees,
it is apparent that the offer was not really serious and,
therefore, is not binding.

There are, however, sources in the Poskim which seem
to say that the previous rule does not apply to brokers.
The Bais Yosef (264) quotes the Hagahos Maimonis as
saying that brokerage fees can be unlimited. On the
other hand, the Rema rules that even a shadchan or
broker cannot collect exorbitant fees. Based on the
Shach there, the idea seems to be as follows: There are
certain cases where there is an established industry
based on desperate clients. For example, certain hard
moneylenders will broker a jumbo loan overnight
for a desperate client - but they'll charge a very high
commission. This constitutes an established industry
forinstantloan approval for desperate customers which
comes along with a very high cost. When someone is
working outside the industry parameters, however,
such as the fisherman in the case in the Gemara,
there is no established industry for a fisherman rafting
a jail runaway across the river. This fisherman is just
exploiting the desperate individual and is not entitled
to the inflated price.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: (0732.232.1412
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