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Virtually all sectors of business are dependent 
on relationships between parties. Vendors 
seek clients and clients seek vendors. 
Finance transactions, real estate deals, and 
equity purchases all call for skilled individuals 
to work together to expedite an occasionally 
very complicated deal.
The broker is the one who ties it all together 
by providing a wide spectrum of services 
that could include matching up parties, 
referring clients, negotiating floundering 
deals, and more; however, unlike the service 
of an ordinary worker who is not primarily 
concerned with an endeavor’s end result, 
a broker’s principal interest is to bring a 
potential deal to fruition, for which he earns 
a commission or fee.
In this segment, we will discuss the level 
of actualization needed before a broker is 
entitled to his commission. Does it mean 
a closed deal, an almost-closed deal, or, 
perhaps, just a viable idea?
Brokering a deal can sometimes cost the 
broker months of fruitless work. On the other 
hand, it can sometimes strike him immediate 
profit for almost no work at all. What then 

is the fair payment for a broker? Is there 
such a thing as overcharging, or is any price 
legitimate?
Another question we will discuss is: How 
do we define an unprompted referral or a 
voluntary affiliate marketing service? Are 
they considered genuine acts of brokerage 
which would warrant a commission or some 
kind of finder’s fee?
Co-brokering is widely practiced in larger or 
more complicated deals in which a client, or 
at times a broker himself, invites a second 
broker into the deal. Which one is the “real” 
broker, and which is the secondary? How are 
commissions split?
Occasionally, a broker may disappoint a client 
prompting the desire for a replacement. 
When may a client invite a second broker to 
“steal the deal” from the present broker?
And, finally, for how long does a broker hold 
exclusivity on his idea? Sometimes a client 
may act on a broker’s referral long after the 
initial suggestion. We will discuss whether 
the broker still deserves a commission on his 
original idea.

Sugya Introduction
Concepts that will be discussed in this topic

THE HALACHOS OF BROKERAGE



QUESTIONS ON 
The Halachos of Brokerage
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A popular Jewish magazine ran my real estate ad even 
though I had already canceled due to the high price. Can 
they demand some compensation as commission for revenue 
obtained directly through the ad?

Does a broker get commission on side benefits that are not in the 
purchase price, such as a rent-back agreement with the seller?

My business gets bank loans 
through a certain brokerage. 
Can I contact the bankers 
themselves and cut out the 
brokerage company? If I do 
that, can the company charge 
me a commission?

A property owner 
signed on with an 
exclusive agent 
for three months. 
Subsequently, the 
owner finds a buyer 
himself. Can he cut 
out the broker?
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A Shadchan [or any other form of broker] is considered to be a hired 
worker of the beneficiary. Therefore, even verbal agreements are binding 
if the services were provided under those premises. Likewise, all the basic 
Halachos that govern employer/employee commitments and retractions 
will apply to brokers’ commissions as well.

שו"ת מהרשד"ם אבן העזר סימן ריב
שדכן ]וה"ה סרסור[ דומה לשאר פועל העושה מלאכה בעד בעל הבית, ע"כ אפילו רק הסכימו 
על שכירותו באמירה בעלמא והלך ועשה חייב כפי מה שהתנו. וה"ה שאר דיני שכירות פועלים 
שייכים גם בסרסור, כגון הדין שבעה"ב מתחייב בהתחלת מלאכה, וכן הקנסות שבחזרת פועל 

וחזרת בעל הבית שנתבארו בהלכות שכירות פועלים.

הודפס ע"י תכנת אוצר החכמה    400שו"ת מהרשד"ם - אה"ע די מדינה, שמואל בן משה עמוד מס  

שאלה: ראובן שדכן אמר לשמעון כמה אתה רוצה לתת לי ואני אעשה עם זבולון שיתן את בתו לך לאשה, והשיב שאל ממני, השיבו תן לי קאפה מבגד 
ויניציאנו, השיבו זה הרבה, שהבגדים כהיום הזה ביוקר, אמנם תעשה לי הדבר הזה ואני נודר לרצותך היטב, השיבו השדכן תן לי ידך ונתן לו ידו ואמר לו 
יהיה קאפה כמו ששוה בזמן אחר שהוא שש מאות לבנים ושתק שמעון ושתיקה כהודאה דמיא. והלך השדכן וטרח טורח גדול ונגמרו השדוכין, וגם הוא 
כתב שטרי התנאים ולא פרע לו באופן ששאל השדכן שכרו ולא נתן לו כלום באמור אליו מחר אתן, עד שהגיע זמן החופה ואמר שמעון לשדכן תשתדל 
שאעשה החופה מהרה ואפרע לך בטוב כמו שנדרתי לך, וכן עשה וגמר הענין ונכנס לחופה, ואחר החופה העיז פניו לא אתן לך כלום ומעולם לא נתתי לך 
היד רק אמרתי שאפייסך אמנם עתה איני רוצה לתת לך רק מ' לבנים, ועוד טוען לא נטלתי קנין ושבועה איני רוצה לתת כלום ילמדנו רבנו הדין עם מי. 

־תשובה: זיל קרי בי רב הוא, ששמעון חייב לשלם לשדכן כל מה שנדר לו כיון שהיה שליח, וכתב הרמב"ם והביאו הטור ח"מ סי' קפ"ב, האומר לש
לוחו צא ומכור לי קרקע או מטלטלים הרי זה מוכר ולוקח ועושה לו שליחותו וכל מעשיו קיימין ואין העושה שליח צריך קנין ולא עדים אלא באמירה 
מה  כל  וז"ל,  סי' של"ה  ח"מ  ב"י  הביאה  הריב"ש בתשובה  כתב  וכן  כפר אחד מהם,  אם  הדבר  לגלות  אלא  עדים  צריך  ואין  חבירו  לבין  בינו  בעלמא 
שאדם נודר בשכירות אפילו בעל פה ובלא שום קנין יש לו להשלים כל מה שהנשכר עשה מלאכתו. וגדולה מזו כתב הרשב"א, הביאה ב"י סי' של"א, 
כל שכן  כל שכרו משלם,  לו  ליתן  וחייבים  רשאים  והשיב שאינם  כו',  חבורה  בני  בהם  חזרו  ועכשיו  בכל שבת  להם  לדרוש  חכם  חבורה ששכרו  בני 
וקל וחומר בנ"ד שכר שדכנות שחייב ליתן ואין צריך קנין ושבועה אלא באמירה בעלמא שהיה בינו לבין חבירו, והאריכות בזה מותר גמור עד כאן:
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A broker is typically considered to be a kablan, which means that his 
wages are wholly contingent upon the completion of his endeavor. If he 
is unsuccessful in his efforts he does not get paid at all. However, some 
opinions contend that if he was specifically asked to present a specific 
proposal, then he would get a partial payment for the efforts involved.

פתחי חושן שכירות פרק יד סעיף ז', הערה ח
הסרסור דומה לקבלן שדינו לקבל שכרו בעד גמר פעולתו ולא כפי הטירחה, ע"כ כל שלא נגמר 

הדבר אין לו שכר כלל. אך אם בקש ממנו להציע הענין י"א שמקבל שכר טרחתו.

הודפס ע"י תכנת אוצר החכמה    438פתחי חושן <מהדורה חדשה> - שכירות בלויא, יעקב ישעיה עמוד מס  
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One who allowed his own donkey to be swept away in order to save his 
friend’s donkey which is worth more, is entitled to be paid for his efforts as 
a hired worker, but he cannot reclaim the value of his own donkey, unless 
he stipulated this beforehand with his friend.

בבא קמא דף קטו: - קטז:
מי שהניח את חמורו להפסד כדי להציל את חמור חבירו שהיה שוה יותר, אין לו אלא שכר 

טירחתו ולא דמי חמורו. אך אם התנה עם חבירו שישלם לו חייב לשלם.

הודפס ע"י תכנת אוצר החכמה    241תלמוד בבלי  <עוז והדר> - כב בבא קמא תלמוד בבלי עמוד מס  
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If he is unsuccessful in saving his friend’s donkey, he cannot reclaim the 
value of his own lost donkey even if he stipulated that his friend would 
compensate him. He will only receive payment for his efforts as a hired 
worker. 
On the other hand, one who is hired to find medical ingredients to cure 
a patient, and upon delivery discovers that the patient has already been 
healed or passed away, still receives the full wages they had agreed upon. 
Although his mission also proved to be of no benefit to his employer, he 
has successfully fulfilled his mission. In the first case, he did not in fact 
fulfill his mission, despite his good intentions.

אם השתדל להציל חמור חבירו ולא הצליח להציל, אינו נוטל דמי חמורו שנאבד אלא שכר 
טירחא, אע"פ שהתנו שישלם לו.

מיהו, אם שכר את חבירו להביא עשבי רפואה בשביל חולה, והלך והביאם אבל כבר הבריא 
החולה או מת, נוטל את כל השכר שפסק עמו. והגמ' מפרשת את ההבדל שביניהם, שבראשון 

לא עשה השליח את שליחותו, ובשני עשה שליח שליחותו.

הודפס ע"י תכנת אוצר החכמה    242תלמוד בבלי  <עוז והדר> - כב בבא קמא תלמוד בבלי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    243תלמוד בבלי  <עוז והדר> - כב בבא קמא תלמוד בבלי עמוד מס  
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Since a broker’s payment is contingent on the completion of the service, 
even if he provided a plausible opportunity for the client, he doesn’t 
collect commission unless the client goes through with the deal. If the 
client declines to utilize the opportunity, he’s exempt from paying the 
broker’s full commission because the service was not completed. From the 
closing words of the Rosh one can infer that if the reason the deal was not 
completed was due to the client’s unjustifiable obstruction, and the broker 
incurred losses or expenses in the matter, he would be entitled to his full 
commission as this would be seen as a fulfillment of his missive.

שו"ת הרא"ש כלל קה אות א
על פי הגמרא הנ"ל, כתב הרא"ש שאם מאיזה טעם לא נתרצה בעה"ב בפעולת הסרסור ועי"ז 
לא נגמר הענין, אינו נוטל דמי סרסירותו לפי שסוף סוף לא עשה שליח שליחותו. אמנם מסוף 
דבריו יש לדייק שאם אין לו סיבה כלל לעיכובו, והסרסור הוציא הוצאות ע"ז, חייב לתת לו שכר 

סרסירותו, שזה נקרא שליח שעשה שליחותו.
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If the deal was completed but the client subsequently withdrew, or even 
if the withdrawal was mutual, the broker still receives his full commission. 
However, if new things came to light that caused the derailment, he may 
lose his commission.

ערוך השולחן חושן משפט סימן קפה סעיף יג
־אם המקח נגמר ואח"כ חזרו בהם, הסרסור מקבל שכרו משלם. אך אם נתהוה דבר חדש שה

כריחם לחזור בהם י"ל שהפסיד שכרו.

הודפס ע"י תכנת אוצר החכמה    538ערוך השלחן - ז (חו"מ א) אפשטיין, יחיאל מיכל בן אהרן יצחק הלוי עמוד מס  
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When someone agrees to an exorbitant fee for a service that he is 
desperate for, he can subsequently claim “I was merely fooling you” and 
is not obligated to abide by his agreement and can pay the going rate 
for the service. If, however, the service provider stands to lose money by 
rendering the service, the agreement is binding.

קצץ שכר מרובה מתוך הדחק
בבא קמא דף קטז, א

מי שהיה נחוץ לאיזה פעולה, והפועל לא הסכים לעשותה אלא ע"י שקצץ עמו שכר הרבה, יכול 
לומר לו "משטה אני בך" ואין לו אלא שכרו הרגיל. אבל אם הפועל קצץ עמו כך מחמת שמפסיד 

בעשייתו, חייב לשלם כפי מה שפסק עמו.

הודפס ע"י תכנת אוצר החכמה    242תלמוד בבלי  <עוז והדר> - כב בבא קמא תלמוד בבלי עמוד מס  
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Further Iyun: According to the Rosh, one who agreed to pay an inflated 
price may only claim he was fooling the provider if it’s the kind of service 
that is not typically inflated. Whereas, for services that are often overpriced, 
the client must pay whatever price was agreed upon. According to some 
Poskim, shadchanus falls under this category.

יתר עיון: בית יוסף חושן משפט סימן רסד ד"ה כתב הרא"ש
־הרא"ש כתב שיכול לומר משטה אני בך דוקא בדבר שהדרך לתת שכר מועט. אבל בדברים שה

דרך  ליתן שכר מרובה, חייב לשלם כפי שפסק. ועל פי זה י"א שבשכר שדכנות, אע"פ ששואל 
שכר מרובה, צריך לשלם כפי שפסק לפי שכן דרך תשלומי שדכנות.

הודפס ע"י תכנת אוצר החכמה    79טור <מכון שירת דבורה> - כא (חו"מ רנט - של) יעקב בן אשר (בעל הטורים) עמוד מס  

ליתר עיון
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If a client agrees to pay an unreasonable price for a service that is often 
overpriced, he must pay whatever he agreed to. However, shadchanus is 
not in this category, and he would only have to pay the industry standard. 
The Shach adds that according to the Rema this would apply to a regular 
broker as well, and the client would not have to pay the inflated price. 
Shach himself however claims that this would depend on the local custom 
for that kind of service.
Note however, that if the fee still reflects the industry standard, the 
agreement is binding even though the broker hadn’t invested much time 
or effort. 

רמ"א חושן משפט סימן רסד סעיף ז, ש"ך ס"ק יד - טו
מי שהסכים לשלם שכר מרובה בעד דבר שיש רגילות ליתן בעדו סכומים גבוהים, חייב לשלם 
כפי מה שפסק. אמנם לגבי שדכנות כתב הרמ"א שאינו נוטל אלא כפי שכר הראוי לו. וכתב 
הש"ך שלדבריו הוא הדין בסרסור שאין לו אלא שכרו, הראוי אפילו פסקו סכום גדול. והש"ך 
כתב שדבר זה תלוי לפי המקום והמנהג, כי יש מקומות שאין קצבה לשכר השדכנים, ובמקומות 
אלו צריך לשלם ככל מה שפסק עמו. אך אם באמת קצץ כפי מה שרגילים לשלם, מקבל כל 

שכרו הגם שלא השקיע זמן או טירחה מרובה. 

הודפס ע"י תכנת אוצר החכמה    195שלחן ערוך השלם <מהדורת פריעדמאן> - כו חו"מ ח (רמא - רצ) קארו, יוסף בן אפרים עמוד מס  

<<
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הודפס ע"י תכנת אוצר החכמה    196שלחן ערוך השלם <מהדורת פריעדמאן> - כו חו"מ ח (רמא - רצ) קארו, יוסף בן אפרים עמוד מס  
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According to the Ketzos Hachoshen, even if the broker’s expenses were 
miniscule in comparison with the fee they agreed upon, he may collect 
the full inflated fee. This is a novel opinion that does not conform with the 
consensus of the other Poskim.

קצות החושן סימן רסד ס"ק ג
לדעת הקצות החושן, כל שיש איזה הפסד לסרסור בפעולתו, אע"פ שההפסד אינו שוה כלל את 
השכר שפסק עמו, חייב הבעלים לשלם לו כל מה שפסק עמו. והוא חידוש גדול, ודלא כמשמעות 

שאר הפוסקים כמו שכתב הקצה"ח בעצמו.

הודפס ע"י תכנת אוצר החכמה    25קצות החושן השלם <עין לנתיבות, פיתוחי חותם> - ד הלר, אריה ליב בן יוסף הכהן עמוד מס  

<<
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Terumas Hadeshen writes that a Shadchan does not get paid until the 
wedding, unless there is a clear custom or stipulation otherwise.

זמן נטילת שכרו, ואם לא נגמר המקח וקיבל קנס
תרומת הדשן חלק ב סימן פה

כתב תרומת הדשן שהשדכן אינו נוטל שכרו אלא בשעת נישואין ולא בשעת כתיבת התנאים. 
אבל הדבר תלוי במנהג המקומות.

הודפס ע"י תכנת אוצר החכמה    41תרומת הדשן - ב (פסקים) איסרלין, ישראל בן פתחיה עמוד מס  
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Even after a couple gets engaged and Tenaim are signed, the Shadchan does 
not get paid until the wedding unless the local custom is to pay earlier. Also, 
if the Shidduch is broken before the wedding then he will not be paid at all. 
However, if they originally stipulated that he will be paid for getting them 
engaged, he is entitled to be paid immediately, and must be paid even if the 
Shidduch is subsequently annulled. Similarly, a broker does not collect his 
commission at the signing of the contract; he waits until the closing of the 
deal unless the local custom is to pay earlier. 
The Sema notes that when a Shidduch is broken, although a penalty was 
paid, the Shadchan doesn’t deserve a commission for that. The penalty is not 
a profit, rather a compensation for the embarrassment.

רמ"א חושן משפט סימן קפה סעיף י, סמ"ע ס"ק כו
באותו  שנהגו  לא  אם  הנישואין  עד  מלשלם  להתעכב  הצדדים  יכולים  נגמר  שהשידוך  אע"פ 
מקום לשלם קודם. ואם נתבטל השידוך קודם הנישואין אי"צ לשלם כלום. אך אם התנו בהדיא 
וה"ה בשאר  יחזרו בהם.  מיד אפילו אם אח"כ  לו  חייבים לשלם  בעד מה שיתפייסו,  שישלם 
מו"מ, אף שהסכימו הצדדים אי"צ לשלם לסרסור עד שיגמר הענין לגמרי, אם לא שיש מנהג 

לשלם לפני כן.
ע' סמ"ע שכ' שבשידוכין שנתבטלו, אע"פ שנתחייב הצד החוזר לשלם קנס, אין השדכן נוטל 

שכר בגלל שגרם להם ריוח, שאי"ז אלא תשלומי בושת שגרמו להם ואין זה ריוח.

הודפס ע"י תכנת אוצר החכמה    367שלחן ערוך השלם <מהדורת פריעדמאן> - כד חו"מ ו (קלג - קפח) קארו, יוסף בן אפרים עמוד מס  

<<
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The Aruch Hashulchan infers from the Sema cited above that a broker who 
brings the parties to an agreement that includes penalties for retraction, 
is entitled to a commission from the beneficiary of the penalty even 
though the deal does not go through. The amount of the commission is 
commensurate to the profit gained. If, however, the party incurred losses 
due to withdrawal, this would diminish the commission paid to the broker.

ערוך השולחן חושן משפט סימן קפה סעיף יא
על פי דברי הסמ"ע הנ"ל, כתב בערוך השולחן שבסרסירות שאין שם בושת, אם נתחייב החוזר 
בקנס, חייב השני לשלם לסרסור כפי מה שהרויח בקנס, שזה ריוח גמור. אך אם הגיע לו הפסד 

מחמת החזרה, אין הסרסור נוטל שכר, שאין כאן ריוח אלא תשלומי הפסדו.

הודפס ע"י תכנת אוצר החכמה    538ערוך השלחן - ז (חו"מ א) אפשטיין, יחיאל מיכל בן אהרן יצחק הלוי עמוד מס  
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One who enters his friend’s property of his own accord [“Yored”] and 
plants trees or does some other improvement, is entitled to payment for 
doing so. If the property was anyway suited for such an improvement, 
he gets paid in full as if he had been hired to do so. Otherwise, he only 
receives a reduced payment in the following manner: we assess the value 
he added to the property, as well the expenses he incurred in doing so, and 
he receives the lesser of the two.

סרסור שעשה בלי ציווי הבעלים
בבא מציעא דף קא.

היורד לתוך שדה חבירו והשביח את הקרקע ע"י נטיעה או בנין, אם היה הקרקע עומד לשבח זה, 
או שניחא להו להבעלים בכך, נוטל שכר שלם הראוי בעד עבודה זו. אבל אם אין הקרקע עומד 
לכך, אינו נוטל שכר שלם אלא ידו על התחתונה, ששמין השבח שהשביח, וכן מה שהוציא, 

ונוטל מבעל הבית את הפחות שבהם.

הודפס ע"י תכנת אוצר החכמה    213תלמוד בבלי  <עוז והדר> - כג בבא מציעא תלמוד בבלי עמוד מס  
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One who improves his friend’s property without the owner’s permission 
may demand payment in the amount an average person would pay to 
have this improvement done. However, if the property is not intended for 
this kind of improvement, [i.e. the owner would not have been doing this 
improvement in any case,] we reduce the payment to either the expenses 
incurred by the worker, or the amount of value he added to the property, 
whichever is less.

שו"ע חושן משפט סימן שעה סעיף א, סמ"ע ס"ק ב
נותן  כפי מה שאומדין שהיה  נוטל מבעל השדה  והשביחו,  היורד לשדה חבירו שלא ברשות 
בעד פעולתו. אך אם אינה עשויה למה שעשה, שמין לו וידו על התחתונה כנ"ל, שאם השבח 
יתר על יציאותיו אינו נוטל אלא כפי מה שהוציא, ואם הוציא יותר ממה שהשביח אין לו אלא 

כפי השבח.

הודפס ע"י תכנת אוצר החכמה    78שלחן ערוך השלם <מהדורת פריעדמאן> - כח חו"מ י (שנט - תכז) קארו, יוסף בן אפרים עמוד מס  
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Some Rishonim interpret the “reduced payment” as being the lowest 
professionally-assessed rate for the services provided.

ערוך השולחן חושן משפט סימן שעה סעיף ה
־יש מפרשים "ידו על התחתונה" היינו שנוטל כשיעור השכר שמקבלים בעד פעולה זו, אך כבפ

חות שבשומות הבקיאים. והיא שיטת בעל המאור, ודלא כרש"י ושאר ראשונים.

הודפס ע"י תכנת אוצר החכמה    408ערוך השלחן - ח (חו"מ ב) אפשטיין, יחיאל מיכל בן אהרן יצחק הלוי עמוד מס  
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Disputes between a Shadchan and his client are akin to all monetary 
disputes between individuals. The Gra points out that even a self-
appointed broker or Shadchan has a monetary claim against his clients just 
like a “Yored” gets paid for providing unsolicited labor. This is relevant with 
all sorts of agent-related services, such as securing clients, discovering 
a buyer, procuring merchandise, and connecting equity partners. The 
individual who created the connection may demand a “finder’s fee”. The 
exact amount is determined according to the particular industry and 
relevant market conditions.

רמ"א חושן משפט סימן פז סעיף לט, ביאור הגר"א ס"ק קיז
־טענות בין שדכן ובעל הבית הם כמו תביעות ממון רגילות. וע' בהגר"א ששדכן וסרסור שעו

שה מעצמו נוטל שכר כדין כל יורד לתוך שדה חבירו. ולפיכך אם הצליחו מעשיו ונגמר הדבר 
על פיו נוטל את השכר הראוי לו. זה מצוי מאד באנשים שמשתדלים בעד אחרים בסוגי עסקים 

שונים, שהרבה פעמים יכולים לתבוע "דמי-מציאה" מבעלי העסק אפילו לא היה שום פיסוק 
ביניהם, כל עסק כפי מה שהוא.

הודפס ע"י תכנת אוצר החכמה    231שלחן ערוך השלם <מהדורת פריעדמאן> - כב חו"מ ד (עה - צו) קארו, יוסף בן אפרים עמוד מס  
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Regarding a self-appointed broker who involved himself in a sale that 
normally would not involve a broker, thus causing him to receive a reduced 
payment of only his expenses, Rav Moshe Feinstein writes that in addition 
to actual expenditures, he is also entitled to be paid for the time and effort 
that he “expended”. [Rav Moshe even suggests that perhaps the full broker’s 
commission is intended to be commensurate with the time and effort that 
is typically involved, which would mean that he is entitled to be paid in full.] 
As a rule, any type of transaction which is usually arranged through a broker, 
such as real estate, is consider suitable for this service, and thus a self-
appointed broker is entitled to be paid in full. Whereas, for transactions that 
don’t necessarily warrant the services of a broker, the broker would only get 
reduced payment.   

שו"ת אגרות משה חו"מ ח"א סימן מט
מי שנעשה סרסור מעצמו בדבר שאינו עומד לכך, וע"כ ידו על התחתונה ואין לו אלא הוצאותיו, 
כתב האגרות משה שיש ליתן לו שכר טירחתו כ"הוצאות", מלבד מה שמשלם לו ההוצאות 
ממש שהוציא מכיסו. ]ונסתפק לומר שמא כל דמי סרסירות נחשב "הוצאות" שזהו עיקר השכר 

למלאכה כזו.[
עוד הגדיר שכל דבר שדרך העולם לשכור סרסור בעדו, כגון מכירת בית וכיו"ב, הרי"ז כשדה 
העשויה ליטע, והנעשה סרסור מעצמו נוטל כל שכרו. ורק אם אין הדרך להשכיר סרסור, הרי"ז 

כשדה שאינה עשויה ליטע.

הודפס ע"י תכנת אוצר החכמה    92אגרות משה - ד (חו"מ א, או"ח ב, אה"ע ב) פיינשטיין, משה בן דוד עמוד מס  



WHAT DOES A BROKER DO?

When approaching the topic of brokers, the first thing 
that we need to clarify is how to define a broker in 
Choshen Mishpat terms. This will have numerous 
halachic ramifications. 
What is a broker? What does he do?
The truth is that the term broker is a very broad one. 
The services that are rendered by a broker vary from 
broker to broker.
For those who are not involved in business, the most 
commonly known broker is a shadchan. We all are 
familiar with what a shadchan does. It’s important to 
understand that in the halachic sources, a shadchan is 
treated identically to a financial broker and has all the 
same halachos. For this reason, the detailed halachos 
that are spelled out for shadchanim shed light on the 
halachos of brokers as well. 
A shadchan's basic service is to match a pair of people. 
Two people are in need of something -  a boy needs a 
kallah and a father needs a chosson for his daughter- 
so the shadchan steps in and pairs them up. The exact 
thing occurs with financial brokers. Two people need 
something – for example, a property owner needs a 
buyer, and some other person needs a seller. A broker 
gets these two people together and facilitates the deal.
Regarding the shadchan, sometimes he or she comes up 
with a good idea, and the family takes the suggestion 
and works on their own to make it happen. Other 
times, the shadchan works as an intermediary between 
the two families. Especially during the early stages 
of the shidduch process, it is often uncomfortable or 
awkward for the two sides to communicate directly 
with each other. They need another person to be the 
middleman to deliver messages between them, and 
the shadchan assumes this role.  
Other times, a shadchan needs to do some coaxing, 
convincing and persuading. This is another form of 
input that is sometimes necessary for a shidduch to 

happen. This aspect is also relevant to a financial broker. 
A trade can be complicated, especially when each 
side is looking for the best outcome for themselves. 
A broker negotiates some middle ground to get both 
parties to feel that they are getting and giving in a fair 
and profitable way.

THE HALACHIC CLASSIFICATION OF A BROKER

This leads us back to our original question. How do 
we define a broker in Choshen Mishpat terms? The 
answer is that a broker is a paid worker. He is not much 
different than someone who washes your windows 
and collects a salary for his work. A broker, too, works 
on your behalf. He puts in the legwork to look for a 
buyer or seller. Other times, he just gives a suggestion 
or an idea. Since he provided a reasonable service, he 
deserves to get paid for that service.
A broker is not considered a partner in the deal. Even 
if he is collecting twenty percent on the sale, he’s not 
a seller. He may look like a seller and act like one. But 
he’s not. He’s only a worker.
The ramifications of this is how a client becomes 
beholden to a broker. Normally, when you make a 
monetary deal - whether a sale, a lease, a partnership, 
or a shibud (lien on a property) - the agreement is only 
binding with a formal kinyan procedure. Whatever 
kinyan is used – be it signing a contract, kinyan  suddar, or 
giving money - the kinyan  act finalizes the agreement. 
When hiring a worker, the agreement is finalized even 
without any kinyan act. Just by speaking with the 
worker and telling him that he’ll get paid fifty dollars 
creates a full-fledged obligation on the employee to 
follow through and the employer to pay the agreed 
upon amount, provided that the worker started to 
work, or at least started to travel to the workplace.
With a broker as well, the Maharashdam, as well as 
many other poskim, point out that a client is bound 
to a broker after just communicating with him. Even 
though no contract was signed, and no kinyan was 
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performed, once the broker does his job, he collects his 
commission. If any verbal offer is made to a broker, or if 
an offer is made with email or text, once he acts upon 
it, he is owed his fee. There is no way to wiggle out 
and renegotiate the terms. The original offer remains 
in place.
To illustrate: Let’s say you run a daycare center and 
you are desperate for morahs or substitutes, and you 
place an ad in the classified section of the weekly 
paper: “Offering $250 for anyone who finds a morah 
or substitute teacher for so-and-so daycare. Call or 
text…”. You get a voice message on your answering 
machine from a cute seven-year kid who tells you that 
he or she had a real good counselor in camp last year…
so you give it a try…and you end up hiring that person. 
You now owe that child $250. The offer in the ad is 
enough to create a binding commitment because it is 
a clear, communicated offer of payment for a service.

IF THE CLIENT IS DISSATISFIED OR 
WITHDRAWS FROM THE DEAL

As we explained above, the very nature of a broker’s 
service is making a deal happen. In this sense, it reflects 
the appearance of a sale more than a service. This 
doesn’t change what we explained earlier - that the 
basis of a broker’s salary is like that of a paid worker; 
however, the terms and conditions that govern a 
broker’s commission is similar to a sale. This means 
that the same way that a sale is not complete until the 
final closing and nothing happens until the property is 
actually transferred, a broker also only gets paid if and 
when the deal is completed. If, for whatever reason, 
the deal didn’t ultimately happen, he gets nothing, no 
matter how much time and effort he invested.
This is most clearly demonstrated in a teshuva written 
by the Rosh. The Rosh deals with a case in which a 
property owner hired a broker to sell his house. The 
broker found someone and negotiated pricing and all 
other details with him. Everything panned out and it 
looked like smooth sailing. But when he contacted the 
property owner with the good news, to his dismay, he 
declined the offer because of his personal enmity to 
that particular buyer. 
The Rosh rules that the broker gets no commission. He 
does, however, point out that the client must pay him 
for his expenses and hours put into the work because 
he did work on the client’s behalf. But as far as the 5 or 
6 percent commission is concerned, he doesn’t get it.

This is where a broker differs from regular service 
providers. If you hire an interior designer and, in the 
end, you say, “Sorry I hate the look. I’ll reimburse you 
for the hours and materials, but won’t pay the full 
payment. I need to start again from scratch. I need to 
redo the whole thing.” Unfortunately for you, you must 
pay the designer, regardless of whether you like the 
work or not. With a broker, however, if you’re not fully 
satisfied, he gets no pay. The reason for that is because 
the commission or fee is paid for the execution of the 
deal. As long as the deal didn’t happen, for whatever 
trivial reason, there’s no commission.
There still is one caveat. The broker only gets no pay 
because the seller was dissatisfied with the product 
delivered by the broker. If, however, the seller just 
decides not to sell the house anymore after the broker 
did the work of finding a buyer and brought the deal 
to closing, the broker gets full commission. (This is the 
ruling of the Aruch Hashulchan, 185:13.) 
This can be very common. It can happen with a real 
estate property, when a seller backs out and the buyer 
waives the contract. In such a case, the seller still has 
to deal with the broker. As with many areas in Choshen 
Mishpat, however, if there is an established convention 
or minhag on how to deal with such a case, we follow 
the common practice because the unwritten rule of 
every agreement is to follow the established minhagim 
pertaining to the deal. If, however, there is no minhag 
otherwise, the broker collects his commission.
To go back to our daycare case, if the daycare owner 
decided at the last minute that he’ll make do with the 
morahs that he has without expanding, he still owes 
money to the child who gave the referral because 
the suggestion was completely successful on the 
child’s end. The daycare owner withdrew from the 
agreement, which keeps him bound to the child who 
acted as a fully qualified broker. If, however, at the 
last minute one of the existing morahs in the daycare 
decided to extend her hours, thereby eliminating the 
need for a new morah, and because of that this new 
referred morah was not hired, the child will not get 
a commission. If that were the case, the client didn’t 
withdraw from the deal; he found a better option first. 
He’d rather hire an existing member of staff rather that 
train in someone new. And as long as he didn’t sign 
with the new morah, he’s still open for other options. 
And when something better comes up, it’s ultimately 
his choice.



DESPERATE PRICING

The next thing to discuss is something that is prone to 
happen in the world of brokerage. 
Take the following example: Someone signs on a 
property without a mortgage contingency. He needed 
to give the offer he gave because of bidding over the 
property. He signs the contract and gives a $30,000 
deposit. He applies for a mortgage, but certain 
complications creep up and he’s denied. It’s two weeks 
before closing, and he has no mortgage and no cash 
for closing. He’s at risk of losing his $30,000 deposit, 
plus thousands of dollars of expenses he laid out for 
inspections, appraisals, etc. His only chance is to gather 
two or three equity partners for the full purchase price 
in order to preserve some of his money. What does he 
do? He goes to shul and, after davening, he tells the 
chevra in the coatroom that he’s offering $18,000 to 
anyone who finds him a partner. Twenty minutes later, 
he has three partners lined up and all is well. 
The coatroom broker shows up at the closing and asks, 
“Where’s my 18k?” The fellow says, “Come on. I was 
totally desperate. I was frantic. My money was going 
down the drain before my eyes. I said that but I didn’t 
really mean it. I’ll give you 4 or 5 thousand. That’s a 
reasonable commission. But not quite $18,000.”
The basic halacha in this case is that the broker does 
not get the full $18,000. This is illustrated in the 
Gemara in a case of a man who’s escaping from jail and 
is desperate to cross a river to get to safe territory. He 
spots a fisherman riding a boat and calls out, “I’ll give 
you a gold coin. Please take me across the river!” The 
Gemara rules that, after crossing, the fellow may say 

that he wasn’t serious. He can pay the going rate for 
the ferry service, and no more.
The principle behind this ruling is that for an agreement 
to be binding, it needs to be clear to all parties that it 
is serious. In desperate situations with exorbitant fees, 
it is apparent that the offer was not really serious and, 
therefore, is not binding.
There are, however, sources in the Poskim which seem 
to say that the previous rule does not apply to brokers. 
The Bais Yosef (264) quotes the Hagahos Maimonis as 
saying that brokerage fees can be unlimited. On the 
other hand, the Rema rules that even a shadchan or 
broker cannot collect exorbitant fees. Based on the 
Shach there, the idea seems to be as follows: There are 
certain cases where there is an established industry 
based on desperate clients. For example, certain hard 
moneylenders will broker a jumbo loan overnight 
for a desperate client - but they’ll charge a very high 
commission. This constitutes an established industry 
for instant loan approval for desperate customers which 
comes along with a very high cost. When someone is 
working outside the industry parameters, however, 
such as the fisherman in the case in the Gemara, 
there is no established industry for a fisherman rafting 
a jail runaway across the river. This fisherman is just 
exploiting the desperate individual and is not entitled 
to the inflated price. 

To watch the video or listen to the shiur given by the Dayan, visit: 
www.baishavaad.org/yorucha-topics  
Or signup to receive them via whatsapp:   732.232.1412
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As participants amass a broad and deep knowledge on an academic level directly from the source — coupled with real life 
scenarios presented by experienced Dayanim — they will acquire the clarity to determine not only what is a שאלה, but, more 
important - why. 

Only through עמלות בתורה — understanding the fundamentals of the subject — can one truly appreciate and internalize what 
defines right and wrong.

Similar to a sofer who, with his intensive knowledge of  hilchos safrus, is confident and secure in the propriety of his profession; 
so, too, businessmen will gain the peace of mind knowing with conviction that they ply their trade be’emunah uveyosher. 

This ambitious project will harness the 
collective expertise of a team comprised 
of advanced talmidei chachamim, 
experienced, seasoned Dayanim, 
that are well versed in corporate 
practice and common business norms. 
Collaborating with a talented group of 
editors and writers, they have created 
a syllabus and curriculum of study, with 
accompanying shiurim and personal 
guidance.

What How

Why

The core curriculum is segmented in modules, and can be 
learned as an individual self paced; or, participants can join 
chaburos coordinated by the Bais HaVaad for those that 
desire group study. Page by page, step by step, the learning 
will be facilitated with a daily audio “Blatt shiur” guiding the 
participant through the sources as well as a weekly video 
shiur presented on each topic by Dayanim that will share 
fundamental and practical applications of the sugya covered.

Daily practical Q&A applications of the subject matter will be 
offered alongside through the Business Halacha Daily series.

I N - D E P T H  B U S I N E S S  H A L A C H A  C U R R I C U L U M

M I S S I N  To facilitate and provide a framework for the frum businessman to gain the 
in-depth halachic knowledge he needs for contemporary business dealings. 

V I S I O N  Through increased knowledge and guidance,  Yorucha will elevate the frum 
public’s adherence to halacha as it pertains to choshen mishpat and standard business practices.
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