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 GENERAL MALPRACTICE

There is a daf-long sugya in Bava Kama setting forth 
the rules of general malpractice, the first half of which 
deals with “blue-collar” malpractice, i.e. malpractice 
committed in the course of the provision of a service 
involving manual labor, and the second half with “white 
collar” malpractice, i.e., malpractice committed in 
the course of the provision of a service involving the 
intellect and the faculty of judgment.

In the course of its discussion, the Talmud distinguishes 
between workers of various levels of expertise, where 
the greater the level of expertise, the less culpability 
for malpractice there is, and between a worker who is 
charging for his service and one who is not, with the 
former having greater liability than the latter.

There are primarily three possible doctrines under 
which one who commits malpractice can be held 
liable: direct tortfeasance (mazik be-yadayim); indirect 
tortfeasance (grama / dina de-garmi); and custodianship 
(shemirah). (In week 3, we discuss additional bases for 
malpractice liability.)

 MEDICAL MALPRACTICE

Medical malpractice is discussed in a series of Toseftos 
in various masechtos, and the laws are codified by the 
Shulchan Aruch in Yoreh Deah rather than Choshen 
Mishpat. The basic rule is that a properly qualified 
physician whose treatment results in injury or death to 
his patient cannot be held liable in court (be-dinei adam), 
although he is morally liable (be-dinei shamayim).

Various authorities maintain that if the physician 
exhibited no negligence at all, but did the best he could 
and nevertheless wound up harming the patient, or 
took a justified calculated risk that resulted in his harm, 
then he has no liability at all. On the other hand, in 
various scenarios of gross negligence or recklessness, 
the physician may be held liable even in court.

RELIANCE AND LIABILITY UNDER SECULAR LAW

Another doctrine sometimes invoked in situations of 
malpractice is that of reliance. The Ritva espouses the 
position that when one party makes a commitment 
to another party and fails to fulfill it, and there 
was detrimental reliance by the other party on the 
commitment, then the party that made the commitment 
is liable for the other party’s loss (even a loss of potential 
profit, for which a tortfeasor would not be liable), since 
he is considered an arev (guarantor). There is, however, 
considerable debate among the acharonim as to whether 
this doctrine of the Ritva is normative halachah.

In addition to the various halachic doctrines and rules 
governing malpractice, authorities debate whether 
a contemporary victim of medical malpractice is 
halachically entitled to compensation to which he is 
entitled according to secular law which exceeds that to 
which he is entitled according to native halachah.

CORRUPTION AND SELF-DEALING

Beyond the rules of bribery, traditionally applied 
specifically to judges, halachah has no systematic 
discussion of corruption and self-dealing. There are, 
however, a number of potentially far-reaching rulings 
on various aspects of the topic:

On matters of public interest, voters are obligated to 
express their opinions “for the sake of Heaven.”

Holders of public office in general must meet the same 
qualifications as actual judges. Some authorities extend 
this rule even to ordinary citizen-electors when voting 
on public questions.

Similarly, the prohibition against bribery is extended 
from actual judges to public officials in general.

While there is no definitive prohibition against self-
dealing in general, halachic authorities and scholars 
have forbidden various forms of it under the categories 
of theft, conflict of interest (nogea be-davar), bribery, 
and deception (geneivas daas).

Sugya Introduction
Concepts that will be discussed in this topic

MALPRACTICE
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If I hire an HVAC technician to service an HVAC unit, and 
in the course of the work he damages it, is he liable for the 
damage? 

Is a victim of medical malpractice permitted to sue the liability in 
secular court? 

If a lawyer or financial advisor 
gives bad advice to a client, 
and this results in a financial 
loss to the client, is he liable 
for the loss? 

May a hiring 
manager accept 
a kickback from 
a job applicant 
in exchange for 
granting the 
applicant preference 
in hiring? 
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102 P R O F E S S I O N A L  M A L P R A C T I C E

If the residents of a town cannot agree on a course of action, all the 
members should “state their opinion for the sake of Heaven,” and the 
majority rules. It isn’t clear what is meant by this: for example, may a 
builder vote that a city wall should be built if he knows that he will be 
chosen to build it?

הגהות מיימוניות תפלה פרק יא אות ב': תשובת מהר"ם בר ברוך 
מהר"ם בר ברוך פסק שכשאין בני העיר יכולין להשוות דעתם, הולכים אחר הרוב, אולם צריך 

"שכל אחד יאמר דעתו לשם שמים ולתקנת העיר". ואינו ברור כל כך מה נכלל בחיוב זה של 
אמירת דעתו לשם שמים: למשל, אם אחד מבני העיר הוא בנאי, והם דנים אם לבנות חומה 

לעיר, האם באמת אסור לו להתחשב בזה שיתכן שהוא ירויח על ידי בנין החומה? ואולי באמת 
חייב הבנאי להסתלק מהדיון בענין החומה, ועיין דברינו בהמשך.

הודפס ע"י תכנת אוצר החכמה    49משנה תורה <מהדורה חדשה> - ב (אהבה) משה בן מימון (רמב"ם) עמוד מס  
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When elected officials of a town are involved in making decisions on behalf 
of the residents, they are akin to dayanim of a Bais Din, and are thus 
limited by all the criteria that would disqualify a dayan.

תרומת הדשן, פסקים סימן ריד 
טובי העיר כשיושבין לפקח על עסקי רבים ויחידים הם כמו בית דין ממש ושייך בהם כל פסולי 

הדיינים. וכן פסק הרמ"א בחו"מ סוף סימן לז סעיף כב.

הודפס ע"י תכנת אוצר החכמה    98תרומת הדשן - ב (פסקים) איסרלין, ישראל בן פתחיה עמוד מס  



104 P R O F E S S I O N A L  M A L P R A C T I C E

The Gemara relates that Bar Chama was put on trial by the Raish Galusa, 
who appointed R. Abba to judge his case. R. Abba ruled in his favor, thus 
sparing him from punishment. Out of gratitude, Bar Chama pledged 
to absolve him from the king’s taxes for the rest of his life. This raises a 
question: how was R. Abba permitted to accept this gift from Bar Chama; 
the Halacha forbids a judge from accepting a bribe even after the case 
has been completed?

סנהדרין דף כז. – כז: 
איתא בגמרא שבר חמא הי' עומד לקבל עונש מהריש גלותא, ואוקמיה לר’ אבא בר יעקב לדונו, 
והוא היפך בזכותו והצילו מעונש. לבסוף, קיבל עליו בר חמא להציל את ר’ אבא בר יעקב ממס 
המלך כל ימיו בשביל הטובה שעשה לו. וצ"ע, הא קי"ל ששוחד מאוחר ]ר"ל שוחד שנותן לדיין 

אחר הדיון[ אסור, ואיך קיבל מיניה ר' אבא?

הודפס ע"י תכנת אוצר החכמה    64תלמוד בבלי  <עוז והדר> - כה סנהדרין תלמוד בבלי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    65תלמוד בבלי  <עוז והדר> - כה סנהדרין תלמוד בבלי עמוד מס  



106 P R O F E S S I O N A L  M A L P R A C T I C E

The Rosh is bothered by this question and explains that according 
to Halacha a scholar is not required to pay taxes in any case, thus Bar 
Chama was not really giving a monetary benefit to R. Abba. The Pilpula 
Charifta points out that R. Abba wasn’t acting as a Halachic dayan in 
this case, rather as an agent of a public official. From the Rosh’s question 
and explanation, he concludes that all public officials are prohibited from 
accepting bribes.

רא"ש סנהדרין פרק ג' סימן יז, פלפולא חריפתא אות ש' 
הרא"ש התעורר לקושיא הנ”ל, ותירץ שעל פי הלכה פטירי רבנן מכרגא בכל אופן, ואם כן הרי 
למעשה לא נתן בר חמא שוחד לר’ אבא בר יעקב. ומדברי הרא"ש הוכיח הפלפולא חריפתא 

שאיסור לקיחת שוחד שייך אף בדבר שאינו דין תורה ובמי שאינו דיין אלא מנהיג ציבורי.

הודפס ע"י תכנת אוצר החכמה    258תלמוד בבלי  <עוז והדר> - כה סנהדרין תלמוד בבלי עמוד מס  
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Aruch Hashulchan rules explicitly that the prohibition of accepting bribes 
extends to all those who are appointed to communal roles or deal with the 
needs of the community.

ערוך השלחן חו"מ ט' אות א' 
גם הערוך השולחן סובר דאיסור שוחד אינו מוגבל לדיינים, אלא נוהג בכל ממונה על הציבור.

הודפס ע"י תכנת אוצר החכמה    24ערוך השלחן - ז (חו"מ א) אפשטיין, יחיאל מיכל בן אהרן יצחק הלוי עמוד מס  



108 P R O F E S S I O N A L  M A L P R A C T I C E

שו"ת חתם סופר חו"מ סימן קס 
על פי דברי מהר"ם בר ברוך ותרומת הדשן הנ"ל, פסל החתם סופר בחירות שהבוחרים בהם 
וכל שכן  לדון,  דדיין שקבל שכר  וגם מטעם  לשם שמים,  דעתם  לא אמרו  דהא  קבלו שוחד, 
שלקח שוחד, דיניו בטלים, והוא הדין בטובי העיר, והוא הדין בכל בוחרים. וזהו חידוש נפלא, 
שאף בבוחרים שהם אזרחים בעלמא ואינם ממונים על הקהל שייכים דינים אלו. ועיין שם עוד 

בדבריו בזה

Chasam Sofer rules that a communal election where some members 
of the community were bribed to vote for a certain candidate is 
automatically null and void. Firstly, because the opinions must be cast “for 
the sake of Heaven”, and also because they are similar to a judge who has 
accepted a bribe. This is a novel concept that even a regular member of a 
community is forbidden from accepting a bribe for his vote.

הודפס ע"י תכנת אוצר החכמה    331חתם סופר <שו"ת. מהדורה חדשה> - ה חו"מ סופר, משה בן שמואל עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    332חתם סופר <שו"ת. מהדורה חדשה> - ה חו"מ סופר, משה בן שמואל עמוד מס  



110 P R O F E S S I O N A L  M A L P R A C T I C E

Rav Zliberstein writes that the election of public officials who gained office 
through bribery is not valid, unless they are otherwise the most suitable 
people for their position. It would seem that he was unaware of the 
Chasam Sofer mentioned above.

עלינו לשבח, ספר במדבר, שו"ת שבסוף הספר תשובה ז’ 
דעת הג"ר יצחק זילברשטיין שז' טובי העיר שנבחרו על ידי שוחד, אין בחירתם חלה אלא אם 
כן הם ראויים להיבחר ואין טובים מהם. ונראה דאישתמטתיה דברי החתם סופר הנ"ל, שלא 

הזכירם כלל.

  במדבר , ספרעלינו לשבח
 ’תשובה ז

 שאלה
שהם או  –ועצת עיר שחבריה נבחרו על ידי התושבים, ונודע שהמועמדים נעזרו ונבחרו בנתינת שוחד מ

בני משפחותיהם שלמו לתושבים כדי שיבחרו בהם, ואמנם הנבחרים הם אנשים כשרים שראויים לשמש 
 טובי העיר, אך היו מועמדים נוספים, שנמנעו מלשחד.’ בתור ז

  :תשובה
ו ”אות ט’ תרא סימן דיעויין חזון איש בבא ב

 שכתב:

טובי העיר שנבררו, אינם טובים באמת, ובני ’ ואם ז
העיר שבררו אותם לא היתה כוונתם לשם שמים, 
אלא כפי קירוב דעתם לאנשים מסויימים, אין 

 ל.”עכ”. לנבררים שום כח

מלשונו שכתב .. משמע שאם הנבררים טובים 
באמת, אלא שכוונת הבוררים לא היתה לשם 

, כי אם לקירוב דעתם לאנשים מסויימים, שמים
 ברירתם ברירה.

ונראה שדבר זה נאמר רק כשגם בלי השוחד היה 
צריך לברור את אלו שנבחרו, אבל אם ישנם 
אנשים טובים מאלו, ובחרו באלו, בגלל השוחד, 
אין בחירתם בחירה. ואף על פי שלשון החזון איש 

ש באמת, גם במקרה זה שי” אינם טובים“הוא .. 
טובים מאלו, הרי זה כאילו אינם טובים באמת כיון 

שהרי יש טובים מאלו. אבל אם ” שאינם טובים“

הם טובים וישנם עוד טובים, בכי האי גונא אין 
 השוחד פוסל את הבחירה.

 מצבים:’ נמצא דיש ג

טובי העיר שאינם טובים באמת, ’ א. כשנבחרו ז
ג אין לנבחרים ”אלא שבגלל שוחד נבחרו, בכה

 ום כח.ש

טובים, אך ישנם טובים מאלו, יעויין ’ כשנבחרו ז
שכתב אם מינה דיין הבקיא בדינים, ’ ח סימן ח”בב

אינו עובר בלא תעשה, אף על פי שיש גדול ממנו 
ח אמורים לגבי כך שאינו ”בעיר. ונראה שדברי הב

עובר בלאו, אבל אם שילמו שוחד ובחרו בו, מאחר 
 ה.ויש טובים ממנו אין הבחירה חל

אם הנבחרים ראויים להבחר אלא שגם קיבלו 
שוחד נראה דהבחירה חלה. ויתכן שדברי החזון 

 איש אורחא דמלתא נקט ועד הבית.
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The Tshuras Shai nullifies the decision of a communal board where 
even one of the members accepted a bribe, even though the vote was 
unanimous and would have passed regardless. Note that the Chasam 
Sofer seems to disagree with this point, as he only nullified the vote 
because the members who had been bribed may have swung the vote 
in his favor. Also, the Tshuras Shai does not seem to be bothered by the 
fact that one of the board members had a clear conflict of interest [as he 
himself was a wine merchant] and yet was counted in the vote?

שו"ת תשורת ש"י )תנינא( סימן נו 
התשורת ש"י ביטל החלטה של ז’ טובי העיר כשאחד מהם לקח שוחד, אפילו אם למעשה כל 
הז’ הסכימו לדעה אחת, עיין שם בשני הטעמים שנתן לזה. ולכאורה מהחתם סופר לא משמע 
כן, ע"ש היטב דמשמע שאם אין סיבה לומר שהמשוחדים הכריעו הבחירה אז הבחירה קיימת, 
וצ"ע בזה. עוד צ"ע שמבואר שאחד מהז' הי' בעצמו מוכר יין ונוגע בדבר מאד ומ"מ היה במנין 

ההחלטה, ולא העיר התשורת ש"י ע"ז כלל?

הודפס ע"י תכנת אוצר החכמה    74תשורת ש"י <מהדורא תניינא> טאבאק, שלמה יהודה בן פסח צבי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    75תשורת ש"י <מהדורא תניינא> טאבאק, שלמה יהודה בן פסח צבי עמוד מס  
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Further Iyun: Rav Gordon discusses whether the relatives of a candidate 
for the Rabbinate are disqualified from voting. See also the Divrai Malkiel 
1:36 who rules that they may not vote.

יתר עיון: שו"ת רבי אליעזר חלק א’ סימן ד’ 
כשבוחרים רב עיר, הג"ר אליעזר גורדון זצ"ל דן אם קרובים של אחד מהמועמדים יכולים לבחור. 
ועיין גם בשו"ת דברי מלכיאל חלק א’ סימן לו אות ט’, שפסק שאין קרובים יכולים לבחור מפני 

שהם נוגעים בדבר.

הודפס ע"י תכנת אוצר החכמה    37תשובות רבי אליעזר - א גורדון, אליעזר בן אברהם שמואל עמוד מס  

<<

<<

ליתר עיון
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הודפס ע"י תכנת אוצר החכמה    39תשובות רבי אליעזר - א גורדון, אליעזר בן אברהם שמואל עמוד מס  

<<
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Further Iyun: The Chavos Yair writes a long teshuva to determine whether 
and when it is forbidden to bribe a non-Jewish official.

יתר עיון: שו"ת חות יאיר סימן קלו 
תשובה נפלאה של החות יאיר בענין נתינת שוחד לשופט גוי. וע"ע בתומים )סימן ט'( שכתב ע"ז 

שהעולם נוהגין היתר משנים קדמוניות, ועיין שם מה שיישב את המנהג.

הודפס ע"י תכנת אוצר החכמה    400חות יאיר <מהדורה חדשה> בכרך, יאיר חיים בן משה שמשון עמוד מס  

ליתר עיון
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הודפס ע"י תכנת אוצר החכמה    401חות יאיר <מהדורה חדשה> בכרך, יאיר חיים בן משה שמשון עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    402חות יאיר <מהדורה חדשה> בכרך, יאיר חיים בן משה שמשון עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    403חות יאיר <מהדורה חדשה> בכרך, יאיר חיים בן משה שמשון עמוד מס  
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According to the Chasam Sofer, it is forbidden to bribe a non-Jewish 
judge to rule in his favor. However, if he is doing so to prevent a miscarriage 
of justice, this is in fact a benefit to the non-Jew and is permitted. If it is 
in order to save a Jew from capital punishment it is certainly permitted, as 
according to Halacha, a Jew cannot possibly be justly sentenced to death 
by a non-Jewish court.

שו"ת חתם סופר חלק ו’ סימן יד
דעת החתם סופר שודאי אסור ליתן שוחד לשופט גוי כדי שיטה משפט לטובתו, אבל מותר ליתן 
לו שוחד כדי שיעשה לו משפט צדק במקום שיש חשש שבלא השוחד לא יעשה כן, ואדרבה 
מצוה קעביד דלולי השוחד שלו היה השופט מטה משפטו של ישראל והיה עובר על ז' מצות 
וכ"ש כשעושה כן להציל ישראל מהריגה בדיניהם, שאין שום אופן בעולם שעל פי דין  שלו. 

יתחייב ישראל הריגה על ידיהם.

הודפס ע"י תכנת אוצר החכמה    29חתם סופר <שו"ת. מהדורה חדשה> - ו ליקוטי שו"ת סופר, משה בן שמואל עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    30חתם סופר <שו"ת. מהדורה חדשה> - ו ליקוטי שו"ת סופר, משה בן שמואל עמוד מס  
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A prospective buyer bribed a non-Jewish official to sell him the rights to 
collect the revenue of a toll-bridge. His intent was to circumvent the public 
auction process which was required by law, which would have raised the 
price. Another Jew wanted to place a bid as well, but suspected he might 
be transgressing the rule of “Ani Hamehapech” by intruding upon the deal 
of another Jew? Tshuras Shai rules that “Ani Hamehapech” would not 
apply in such a case, because the prospective buyer had involved himself 
through bribery which is prohibited for several reasons.

שו"ת תשורת ש"י )תנינא( סימן קנט 
התשורת ש"י דן באחד שנתן שוחד כדי לקבל נכס )הזכות לגבות מס הגשר מהעוברים עליו( 
מהשלטון במחיר נמוך, ועל פי החוק היה צריך הנכס להימכר במכירה פומבית )auction( עם 
הודעה ופרסום של כמה ימים קודם. השאלה היתה אם יש לאיש הזה דין עני המהפך בחררה 
ויש לו זכות לעכב ביד אחר מלהשתדל לקנות נכס זה? פסק התשורת ש"י דלא שייך בנידון זה 
דין עני המהפך בחררה, דלא תקנו חז"ל תקנתא למי שרוצה לעשות איסור, והולך ומונה כמה 

צדדי איסור במעשה הזה.

הודפס ע"י תכנת אוצר החכמה    198תשורת ש"י <מהדורא תניינא> טאבאק, שלמה יהודה בן פסח צבי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    199תשורת ש"י <מהדורא תניינא> טאבאק, שלמה יהודה בן פסח צבי עמוד מס  
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A court-appointed executor rented out an apartment at below market 
price, and took for himself a sum of money as payment “for his efforts.” 
The Divrai Chaim rules that this is actual theft, and he must hand over 
this “bribe money” to the owners of the apartment [should they choose to 
keep to the deal].

שו"ת דברי חיים ח"ב חו"מ סימן מו 
רו"כ  שלשים  לעצמו  ולקח  משוויה  בפחות  דירה  השכיר  ערכאות  ע"פ  שנתמנה  אפוטרופוס 
להחזיר  וצריך  ממש",  "גניבה  שזוהי  חיים  הדברי  פסק  ופחדו",  טרחתו  "בעבור  כסף[  ]רובל 
המעות שלקח לבעל הבית )אם רוצה בעל הבית לקיים את השכירות(, "כי שלהם הוא, כי הרי 
הבית היה שוה יותר" ורק השכיר לו בפחות מחמת השוחד, ולכן בודאי צריך להחזיר למי שהבית 

שלו, ועיין שם עוד בדבריו בזה.
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If a trustee of Tzedaka funds leveraged the money as a way of getting 
benefits for himself, Divrai Malkiel suggests that this would be theft. Later 
though, he seems to concede that if the monies were given to beneficiaries 
who were entitled to them, then the benefits received would not be theft. 
However, it would still be forbidden to do so because the trustee is akin to 
a dayan who may not rule in cases where he stands to benefit.

שו"ת דברי מלכיאל ח"ה סימן ריב 
מי שהשיג דבר לצורך עצמו )משרת רבנות לחתנו, בנידון דידיה( בתמורת כספי צדקה שהוא 
ממונה עליהם: מתחילה כתב הדברי מלכיאל שזהו "גזל גמור", אולם כנראה ששוב הודה שאם 

־אכן מקבל המעות היה באמת ראוי לקבלם, אז בעצם אין בזה גזל, והאיסור הוא רק משום שה
גבאי הוא נוגע בדבר ואסור לו לדון בזה לבדו, משום דגבאי צדקה הם כדיינים שקבלום עליהם 

הציבור. ולכאורה מקורו לזה הוא מדברי התרומת הדשן הנ"ל.
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The Siach Mishpat rules that it is forbidden for a worker to accept benefits 
[“kickbacks”] from another while working on behalf of his employer, because 
this would be considered taking a bribe, and also because it would be Geneivas 
Daas – deceiving the employer. He adds that at times it may even constitute 
actual theft. Note however, that both reasons are questionable. We do not find 
anywhere that a private individual may not accept a bribe when dealing with 
private decision-making. Also, the Achronim cited above did not make any 
mention of Geneivas Daas where it did not amount to actual theft.

שיח משפט )שורצברט( סימן ב’ 
עובד שנוטל דבר לטובת עצמו )kickback( מאחר תמורת טובה שהוא עושה לאחר תוך כדי 
עבודתו בעבור מעבידו, כתב בספר שיח משפט לאסור בין משום שוחד ובין משום גניבת דעת 
מעבידו, ולפעמים יש בזה גם גניבת ממון, ע"ש בדבריו. אולם הטעם הראשון הוא חידוש גדול, 
שאף שראינו שאכן שייך איסור שוחד אף בממונים על הציבור ולא רק בדיינים, מכל מקום לא 
ראינו בשום מקום ששייך האיסור בעסקים פרטיים. גם הטעם השני הוא חידוש, וכמו שראינו 
שהאחרונים שדנו בשאלות דומות, כמו הדברי חיים והדברי מלכיאל, לא הזכירו איסור גניבת 

דעת רק גניבת ממון, היכא שבאמת גונב ממון.

הודפס ע"י תכנת אוצר החכמה    21שיח משפט שורצברט, יעקב בן שמחה יוסף הכהן עמוד מס  



126 P R O F E S S I O N A L  M A L P R A C T I C E

הודפס ע"י תכנת אוצר החכמה    23שיח משפט שורצברט, יעקב בן שמחה יוסף הכהן עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    24שיח משפט שורצברט, יעקב בן שמחה יוסף הכהן עמוד מס  



VOTE-BUYING:

The Chasam Sofer cites the Maharam Rottenberg and Terumas 
Hadeshen to issue a ruling in a pertinent case. He speaks about 
an election for Rov of a city, in which one candidate won the 
majority of votes. It was later alleged that mass vote-buying 
had taken place, with relatives of this candidate giving people 
money to vote for him. The Chasam Sofer writes that if this 
accusation is true, the election results are null and void. He 
explains that all the bought votes are invalid, both because the 
residents had not voted l’sheim shomayim and because anyone 
who accepts bribery for their vote is not qualified to be a Dayan.    

The Terumas Hadeshen himself only appears to be talking about 
public officials when he says that they need to be qualified to 
be Dayanim, but the Chasam Sofer takes this a step further 
and says that anyone who has a vote on a public matter must 
also meet this qualification. He further says that even ordinary 
citizens have to vote l’sheim shomayim and should not have 
their own interests in mind. Both of these positions seem to be 
big chiddushim. 

According to his understanding, it would seem that a criminal 
would not even have the right to vote in a public election. 

(We should mention that we do believe in teshuva and a 
person who has sinned in the past can repent and become a 
functioning member of society who is even allowed to serve 
as a Dayan; however, the standards for such teshuva are very 
formal and concrete in order for the individual to be deemed 
worthy of serving as a Dayan.) 

Rav Yitzchok Zilberstein discusses a story where municipal 
officials were elected and were later discovered to have bought 
votes. He rules that if the people who won are unqualified, or 
even if they are qualified but the other candidates were more 
qualified, then the results of the election are null and void. 
However, if the winners were just as qualified for the positions 
as the losers, he says that the results would stand. 

It is difficult to know how to judge whether one candidate is 
more qualified than another, as this is exactly what the election 
is meant to decide. In any case, unlike the Chasam Sofer who 
says that such an election is always voided, Rav Zilberstein says 
that there are times when it would be allowed to stand. 

BRIBERY AND CONFLICTS OF INTEREST:

The Teshuros Shai discusses a case where the Zayin Tuvei 
Ha’Ir, the local body that oversees communal affairs, voted on 
whether or not to impose a wine tax. In this story, it was later 
determined that one of the members of the council had been 
bribed to vote for the tax, but the vote passed unanimously 
in any case. Is the fact that one of the seven members of the 
council was bribed reason to overturn a 7-0 vote?  

The Teshuros Shai rules that the entire vote is null and void. He 
offers two reasons to explain this. Firstly, he says that, ideally, 
a full quorum of all the members of the council needs to be 
present in order for a vote to be held. While it is true that the 

other members may decide to hold a vote even if a minority is 
absent, this is because it is understood by all that in order for 
the body to function efficiently it cannot always be expected to 
ensure that every member is present; however, if one member 
is bribed, his vote is certainly null and void as if he was not 
present for the vote, and it is considered as if a quorum is not 
present with no justification to hold any vote. Secondly, he says 
that bribery is “contagious”. If one person is bribed, it can affect 
the entire council, as the bribed member will try to persuade 
the others of his position; therefore, the bribery of one member 
corrupts the entire board and the entire vote cannot be valid.  

The Chasam Sofer seems to disagree with the Teshuros Shai. In 
his case, he seems to say that the reason the election is invalid 
is that the outcome of the election was corrupted by vote-
buying. If only a minority of votes would have been bought, 
and that wouldn’t have affected the outcome, he seems to say 
that the election would have been valid. 

It is possible, however, that even the Teshuros Shai would agree 
in a case of a city-wide election that if a small minority of voters 
had been bribed that would not invalidate an entire election, as 
it is implausible that one or two bought votes would render an 
entire election null and void. 

BRIBING NON-JEWS: 

The Torah phrases the prohibition of bribery by saying that 
a judge may not accept a bribe. Accordingly, it would be 
prohibited for anyone to offer a judge a bribe, as this would be 
a prohibition of lifnei iver. 

What about a non-Jewish judge? Is he also prohibited from 
taking a bribe, which would mean that a Jew may not bribe 
a non-Jewish judge? Some Poskim say that, indeed, having a 
fair court system is one of the Zayin Mitzvos Bnei Noach, which 
means that a non-Jewish judge may not accept a bribe and a 
Jew may not offer him one. 

The Chavas Yair has a long and fascinating teshuva on this topic. 
He concludes that a Jew may not give a non-Jewish judge a 
bribe in order to pervert a court case; however, if the case is 
more ambiguous and it is unclear who is right, he suggests 
that a Jew may offer the judge a bribe to see his side of things, 
although he does not definitively permit this. 

The Chasam Sofer writes similarly that perverting a court case 
through bribery is definitely forbidden, but bribing a non-Jewish 
judge to not be partial towards the other side of a case and to 
at least be fair towards your side is permitted. He adds that it is 
always permitted to bribe a non-Jewish judge in a capital case, 
where a Jew is facing the death penalty. A non-Jewish court 
does not have the authority to impose the death penalty on 
a Jew; therefore, such cases are always considered unfair and 
bribes may be offered. 

The Chasam Sofer’s statement seems to be contradicted from 
numerous sources, including the Gemara in Bava Metziah that 
says Rav Elazar ben Shimon worked as a policeman to catch 



CORRUPTION: 

Much of the discussion regarding corruption in halacha 
begins with a teshuva of the Maharam of Rotenberg, where he 
discusses a city that is holding a vote to elect a pubic official, 
such as a Rov or chazzan, or to move forward with some public 
project, but cannot reach a unanimous decision. He says that 
every taxpayer should have a vote and the majority opinion 
should prevail. He adds that every taxpayer should have a vote 
on condition that they accept under penalty of cherem to vote 
l’sheim shomayim. 

The exact parameters of what it means to vote l’sheim shomayim 
is discussed by the Poskim. 

Rav Eliezer Gordon discusses a story where a city is voting on a 
new Rov, and some residents are relatives of the candidate. Are 
they allowed to vote or do we say that they are biased and their 
vote is not l’sheim shomayim? 

Rav Gordon says that the relatives are allowed to vote, and 
offers two justifications to explain why. Firstly, he asks why a 
person has to vote l’sheim shomayim, rather than for his own 
interests. He notes that in every business partnership, each 
partner is going to consider his own best interests when a vote 
is held to determine business policy. Since a city is, in effect, a 
partnership of all the residents, why can’t people vote for their 
own interests?

He answers that, of course, we understand that residents will 
not completely set aside all of their own interests when voting 
on any issue; however, for the good of the community as a whole 
we ask everyone to do their best to put aside their interests 
and to try to be as l’sheim shomayim as possible. We can only 
ask them to do this to a certain extent, and we understand that 
people may be biased in some way. This does not disqualify 
them from voting. Secondly, he says that in the particular story 
he was speaking about all the candidates were qualified for the 
job. The only question was whom the townspeople preferred, 
but it would not be harmful to the city to elect any of the 
individual candidates; therefore, he says there is no problem of 
voting for a relative. 

WHO CAN HOLD PUBLIC OFFICE?

Another important teshuva on the topic of corruption is 
found in the Terumas Hadeshen. He discusses a story where 
a resident of a city had been found guilty of making a false 

vow and punished for his crime of perjury. Subsequently, the 
residents made peace with him and wanted to appoint him as a 
member of Tuvei Ha’ir, the local body of communal leaders. He 
was asked if this man is eligible for such a position. 

The Terumas Hadeshen answered that the man is ineligible and 
explained that any communal leader is compared to a Dayan. 
There are certain qualifications a Dayan must have, and he 
certainly cannot be a person who is known to transgress Torah 
prohibitions. Since this man is ineligible to be a Dayan, the 
Terumas Hadeshen rules that he also cannot hold any position 
of public trust and power. 

Both the teshuvah of the Maharam Rottenberg and the teshuva 
of the Terumas Hadeshen are codified by the Rema as binding 
halacha. 

The teshuva of the Terumas Hadeshen is very relevant to 
contemporary democracies. If taken literally, this would 
also preclude a criminal or anyone who is not a shomer Torah 
u’mitzvos from holding public office. 

There are other Poskim make the same general point as the 
Terumas Hadeshen. The Gemara relates a lengthy discussion 
between the Reish Galusa and Rav Ada bar Yaakov. The Reish 
Galusa asked Rav Ada to determine if a man who had been 
accused of a crime should be punished. After a long back and 
forth, Rav Ada managed to convince the Reish Galusa not to 
punish this man. The man was so grateful that he kissed Rav 
Ada’s feet and promised to pay his taxes for him for life. 

The Rosh asks why this wasn’t forbidden as a form of bribery, 
as the halacha is that a Dayan cannot accept a bribe even after 
a court case is over. He answers that the Gemara in Bava Basra 
says that talmidei chochomim are not really obligated to pay 
taxes in any case; therefore, the man was not actually giving 
Rav Ada anything of value. The Pilpulei Charifta says that we 
see from the Rosh that the rules of qualification for a Dayan 
would be applied to Rav Ada, even though he was not acting as 
an actual Dayan. Even though this was not a judicial proceeding, 
we see from the Rosh that it still would have been forbidden for 
Rav Ada to accept a bribe. We can conclude from this that the 
laws that apply to a Dayan also apply to anyone in a position of 
public trust.   

The Aruch Hashulchan writes similarly that the prohibition 
of bribery is not limited to Dayanim and equally applies to 
anyone appointed to a position of authority over the public.  
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criminals and hand them over to the non-Jewish authorities for 
capital punishment. This seems to imply that non-Jewish courts 
are allowed to impose the death penalty when it is warranted. 

STEALING FROM THE COMMUNITY:

In another teshuva of the Teshuros Shai, he discusses a story 
where a local government would sell the rights to collect tolls 
by auctioning them off to the highest bidder. In one such case, 
a Jewish man bribed the local officials to give him a sweetheart 
deal and accept only his bid. A different man was upset about 
this and informed on him, thus ruining his deal. The first man 
actually took the informer to bais din and demanded payment 
for harming his livelihood. 

The Teshuros Shai dismissed his claim and said that the first 
man was guilty of several transgressions. First of all, he is guilty 
of bribery, as bribing non-Jews in this manner is prohibited. 
Secondly, he is guilty of stealing from the government. The 
Teshuros Shai concedes that it may not be explicitly prohibited 
to steal from the government under certain circumstances, 
but, in this story, he says that the man intended to steal money 
from every toll-payer, as he wanted to collect money from 
them without having real authority to do so. Finally, he is guilty 
of stealing from the Jewish community. He explains that Jews 
have a stake in the government, as they are taxpayers and have 
an interest in their representatives using the public money 
wisely. Since he stole money from the public coffers, he is, by 
extension, stealing from the Jewish community. 

KICKBACKS: 

The Divrei Chaim speaks about a guardian who was appointed 
by a court to oversee certain properties and find renters for 
them. Instead of looking for a fair price for the properties, 
the guardian accepted kickbacks and rented them out below 
market value. For example, instead of finding a renter for the 
$100 the property was worth, he accepted an offer of $70 and 
pocketed $10 in kickbacks from the renter. 

The Divrei Chaim says that the guardian is guilty of theft 
from the landowner; therefore, it is up to the owner whether 
he wants to nullify the entire deal or accept the rent plus the 
money the guardian pocketed, which he would be obligated to 
hand over to him. 

Similarly, the Divrei Malkiel discusses a case that occurred in 
a place where it was customary for an outgoing Rov to sell the 
rights to his position to an incoming Rov. In one instance, the 

outgoing Rov was planning on moving to Eretz Yisroel, and 
he made a deal with an incoming Rov that he would accept 
his offer of 50 rubles if the buyer also would arrange with his 
father-in-law, who operated a charity that supported Jews in 
Eretz Yisroel, to provide him with a stipend after he moved. 

The Divrei Malkiel first says that it would be theft for him to 
receive this stipend, as he is, in effect stealing money through 
his Rabbinical position. He then suggests a more lenient stance, 
saying that the outgoing Rov may be entitled to a share in the 
tzedakah money in any case, as he is actually moving to Eretz 
Yisroel and is one of the people the funds were intended for.

In any case, he still rules that what the Rov did is forbidden, as 
a Gabbai Tzedakah is not allowed to have any negius, personal 
considerations, when he distributes tzedakah money. He 
explains that it is accepted that a Gabbai Tzedakah is held to 
the standards of a Dayan; therefore, he cannot have negius 
when giving out the money, which would make this kickback 
forbidden. 

A contemporary sefer, Sefer Siach Mishpat, presents a case 
where a principal has a stack of applications for an open 
teaching position. He tells one applicant that he will move her 
application to the top of the pile if she arranges for her father, a 
successful businessman, to hire his son. This sefer says that this 
behavior would be forbidden because the principal is accepting 
bribes, and because it is geneivas daas, as the principal works 
for the owners of the school, who assume he is hiring the best 
worker based on qualifications. If he hires someone based on 
other reasons, he is being deceitful to them, which he says is a 
transgression of geneivas daas.

His first assertion, that this would be prohibited as a form of 
bribery, is highly debatable, as the prohibition of bribery only 
applies to judges or public officials, and it is questionable 
whether a school principal would be considered a public official. 
Regarding his assertion that this would be geneivas daas, it is 
true that this prohibition is very wide-reaching and broad, but 
the Divrei Chaim and Divrei Malkiel do not mention it when 
discussing the concept of kickbacks. It would seem that there 
would need to be some precedent before it was applied to a 
case like this.  However, it would often be forbidden for other 
reasons and is certainly not an acceptable practice.

To watch the video or listen to the shiur given by the Dayan, visit: 
www.baishavaad.org/yorucha-topics  
Or signup to receive them via whatsapp:   732.232.1412
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As participants amass a broad and deep knowledge on an academic level directly from the source — coupled with real life 
scenarios presented by experienced Dayanim — they will acquire the clarity to determine not only what is a שאלה, but, more 
important - why. 

Only through עמלות בתורה — understanding the fundamentals of the subject — can one truly appreciate and internalize what 
defines right and wrong.

Similar to a sofer who, with his intensive knowledge of  hilchos safrus, is confident and secure in the propriety of his profession; 
so, too, businessmen will gain the peace of mind knowing with conviction that they ply their trade be’emunah uveyosher. 

This ambitious project will harness the 
collective expertise of a team comprised 
of advanced talmidei chachamim, 
experienced, seasoned Dayanim, 
that are well versed in corporate 
practice and common business norms. 
Collaborating with a talented group of 
editors and writers, they have created 
a syllabus and curriculum of study, with 
accompanying shiurim and personal 
guidance.

What How

Why

The core curriculum is segmented in modules, and can be 
learned as an individual self paced; or, participants can join 
chaburos coordinated by the Bais HaVaad for those that 
desire group study. Page by page, step by step, the learning 
will be facilitated with a daily audio “Blatt shiur” guiding the 
participant through the sources as well as a weekly video 
shiur presented on each topic by Dayanim that will share 
fundamental and practical applications of the sugya covered.

Daily practical Q&A applications of the subject matter will be 
offered alongside through the Business Halacha Daily series.

I N - D E P T H  B U S I N E S S  H A L A C H A  C U R R I C U L U M

M I S S I N  To facilitate and provide a framework for the frum businessman to gain the 
in-depth halachic knowledge he needs for contemporary business dealings. 

V I S I O N  Through increased knowledge and guidance,  Yorucha will elevate the frum 
public’s adherence to halacha as it pertains to choshen mishpat and standard business practices.
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