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Sugya Introduction

Concepts that will be discussed in this topic

GENERAL MALPRACTICE

RELIANCE AND LIABILITY UNDER SECULAR LAW

There is a daf-long sugya in Bava Kama setting forth
the rules of general malpractice, the first half of which
deals with “blue-collar” malpractice, i.e. malpractice
committed in the course of the provision of a service
involving manual labor, and the second half with “white
collar” malpractice, i.e.,, malpractice committed in
the course of the provision of a service involving the
intellect and the faculty of judgment.

In the course of its discussion, the Talmud distinguishes
between workers of various levels of expertise, where
the greater the level of expertise, the less culpability
for malpractice there is, and between a worker who is
charging for his service and one who is not, with the
former having greater liability than the latter.

There are primarily three possible doctrines under
which one who commits malpractice can be held
liable: direct tortfeasance (mazik be-yadayim); indirect
tortfeasance (grama / dina de-garmi); and custodianship
(shemirah). (In week 3, we discuss additional bases for
malpractice liability.)

MEDICAL MALPRACTICE

Medical malpractice is discussed in a series of Toseftos
in various masechtos, and the laws are codified by the
Shulchan Aruch in Yoreh Deah rather than Choshen
Mishpat. The basic rule is that a properly qualified
physician whose treatment results in injury or death to
his patient cannot be held liable in court (be-dinei adam),
although he is morally liable (be-dinei shamayim).

Various authorities maintain that if the physician
exhibited no negligence at all, but did the best he could
and nevertheless wound up harming the patient, or
took a justified calculated risk that resulted in his harm,
then he has no liability at all. On the other hand, in
various scenarios of gross negligence or recklessness,
the physician may be held liable even in court.

Another doctrine sometimes invoked in situations of
malpractice is that of reliance. The Ritva espouses the
position that when one party makes a commitment
to another party and fails to fulfill it, and there
was detrimental reliance by the other party on the
commitment, then the party that made the commitment
is liable for the other party’s loss (even a loss of potential
profit, for which a tortfeasor would not be liable), since
he is considered an arev (guarantor). There is, however,
considerable debate among the acharonim as to whether
this doctrine of the Ritva is normative halachah.

In addition to the various halachic doctrines and rules
governing malpractice, authorities debate whether
a contemporary victim of medical malpractice is
halachically entitled to compensation to which he is
entitled according to secular law which exceeds that to
which he is entitled according to native halachah.

CORRUPTION AND SELF-DEALING

Beyond the rules of bribery, traditionally applied
specifically to judges, halachah has no systematic
discussion of corruption and self-dealing. There are,
however, a number of potentially far-reaching rulings
on various aspects of the topic:

On matters of public interest, voters are obligated to
express their opinions “for the sake of Heaven.”

Holders of public office in general must meet the same
qualifications as actual judges. Some authorities extend
this rule even to ordinary citizen-electors when voting
on public questions.

Similarly, the prohibition against bribery is extended
from actual judges to public officials in general.

While there is no definitive prohibition against self-
dealing in general, halachic authorities and scholars
have forbidden various forms of it under the categories
of theft, conflict of interest (nogea be-davar), bribery,
and deception (geneivas daas).
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QUESTIONS ON
Professional Malpractice

Below are some practical scenarios that will apply to the material
If | hire an HVAC technician to service an HVAC unit, and
in the course of the work he damages it, is he liable for the

damage?
If a lawyer or financial advisor May a hiring
gives bad advice to a client, manager accept

a kickback from

and this results in a financial

loss to the client, is he liable a job applicant

for the loss? in exchange for
granting the
applicant preference
in hiring?

Is a victim of medical malpractice permitted to sue the liability in
secular court?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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For the Halacha Shiur on Professional Malpractice Part IV, see pages 128-130
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If the residents of a town cannot agree on a course of action, all the
members should “state their opinion for the sake of Heaven,” and the
majority rules. It isn't clear what is meant by this: for example, may a
builder vote that a city wall should be built if he knows that he will be
chosen to build it?

T2 12 0"n NN $'a MK X pan hen MRt mnan

PI¥ 09K 2170 X 0250 ,0nYT Awnd 1P519? Pi A PRYIW pon T2 12 0™Mnn
Sw i arna 5521 fn 92 5o 2w L een napnb omw owb nyT K TR Sow'!
N M2 OX D7 DM X1 XN PR a0 TR DX Ownd :0nw owb nyT N
nnKRa DI 2mnn 12 0T Sy e Xinw 1anw ara awnnnd 1S MoX NnRa oxn Ys
.TWnna 12MaT I L,AmINA 1393 1T pOnonb *Xian arn

102 PROFESSIONAL MALPRACTICE



mwn =i g )

™
oM PR Nr23 YR 95 X2 ox 1anY oR Pov
RYW 727517 RODR 1OV 93 ,77°20 DX 0YHW WY
T R YW N2 12 7P 01T N33 WA N R
,0°P2 WD 07N 2N57 DYPNIW D7YRI DY
12wInh RYW RO TINR [ SNTIRT AN M7
137 Yy XPR pbn mynwm mena PRy LYpa
15 DBNI TTID IP PRY 1DW 9O M

ynwn PwLa Y, ,3n00 nwba nppT 2 ax)
N3 P2 ww 7 *na? nnn onnbwm onwonw
nY AN *1Tw .05°H¥Ya Y3 127 23 Y71 anrant
©7>1 971 17IR DT NOWR PWR3 20D And0aR
WO 573 AND O LA7INR LB 7703 7T
1733 779RM IR 17OBT 17aR 3R 17I0YD 1707
an RYR 00910 DR MnwLa AR YD 397K
NOYT PR DT MWW I Y3X L0213 yaaw
971 (2,39 MIND) ANISAI JINT KT 1272 0N .09IN
ron ORI 2Y ®DY 7w Y3 UV Y PR Ay
IR YWD DWwIY AR ayawny 2130 PR LRI
112751 77DR MRP WMOH PWIVT DN DR RPIR
Y31 ,13m7 I0I1DY P71 ODIN PR MWYT MR 12T
IPPODT ¥R MR 1M Yp dw ua vpr pw
93 72 7T %P1 PAT 0W RIKR ]2 7IRW RIRD AT
DN WOR ,AMIR PYIWD DWW PR ORPID M
3 ORI CNWPDTD MRF WOH PYIPT 0WH DYV
AW 1137 002R 27 n¥IY DN 2ND WX
TPRP K71 ,7INn onod IR xar AT TOY O PR
X7 PYY 0% PRO [T 11T ,7T3 0P 1T ’Y2 ’OR
85 *Nans LSRR aNON PRI NwThT
X% 3 v2 ,77op3 XY QOnbRY 7Y Adwn 113
2RI PYYM JUPR OXI .0DTAIOW M7 NYDY

WY — T o ==} >

me

PTIAWI PP DUIBRI AR RINY X0 RBOY
A IR VAT PE%I3 3N ana RO

MNYIT WR A7¥ DT TRD M pIRY awn
by WYY yawl TN NNNOWRT X133 10 poy By
DUDIWYY DITYY TIPYY DIP NNY TIXIN XTI
MPRY WKRD WY DNIWDNY DIYAR T¥HY AT MY
Tpnya Y onnbww 05°1°3 O0TPRIY NOWR anD3
oy 12°WY MwI 83% w* DR ONPDNDI BNYY NN
IT32) ©°37 °07¥ 1PNY LAWY 07 WK 2R A
DNYT WR IR ,0TR° 0237 °PoY YY Npd RAPD
931 T2WN Sap RV pwY vaLw MR IR
YTp2 2WHn MK WIBN OKY LT3 Yy DA b
WP 2N3T DPP T M2 WYN OX ,IRENT
97N 57¥ ,IR? DR [32°3°3] (QP13) AUYIY TIDWX
MYT J5 DIAXR YR DRAYYY ORTD IR .0ONYRY
S”RR ,IR1ANTD 2772 12WIRY PRWI QR PRY 707
MR O5Y2 NI INR D7V WA 13D Y
VI R TN P7aw1 pwh yavaw 1d% M2 1ot
DTV NI ‘D MY 70T,y *nanT 1Y 2an
201 KWW 1IN YW IV 1IN (28D Mvaw)
21 .PATN PR 2T 97N Y X ’9W 1913 1R
DIPR3 DPRN 0037 poy By npdh PawTws Yhpn
MINT 12723 PD DTN K> NOMTI 0P I3
D7IPTA NXYY? X2 XY WK 937 ’AY onIrab b
MWAT P LRDIYN M ROV 3T R’ DWW
02°I°2W 0P 2N22 R¥T2 WD 1 K DR RN
DMWY ARTIAT YWD 727 95 By Mmab 1% onbnnw
, 0 on maw phn enab ooy k1 nopbn ,nrmath
onPx Y951 PARY WR RLM DR X1 RYD RIPn
NIMavaw Y71 MRy Y HHene n jom 0 b b

When elected officials of a town are involved in making decisions on behalf T 120 DO L, NN
of the residents, they are akin to dayanim of a Bais Din, and are thus "5108 59 oA TPW wnn T N2 110 DO DTN 020 POy 'py HPB'J 1AV P 0
limited by all the criteria that would disqualify a dayan. .22 9:wo 15 120 910 012 X177 pod 191 .o

@ BAIS HAVAAD

g HALACHA CENTER
T 103



oW MY
e

son e mp o8 3B
mp 7 ok pw
P IYD B7EW T P
D PLp B
2okooE miz M
13 7DD OF YEW
LEWOE PP T M
0 Yo OF
7 0% o M1
P 7DD T B7EW

oassm an

DWR SRR RDYL WX
™Y Rp M 1207
" b WrnEwT XM
;9 Y b o
TRwnT 3T Yoon
P X ray mm
Y WK pYwD
YIDN? MWK IR DM
Xy o xm
YO Y M TIeRT
X mex amam
2 75 .Y YW1 nwn
10 2 7732 YA
1y 5 mwna onm
o e Ty
Ty Xn ox1 pood
pimnwn 1733 w3
orn MK 7723 wR
NRY 5YX T Y053
owa wa v
xnobm Amboow
[ XM IR
'B3 23U X2 IWTD
mbwn  n maTn
M wmwm s
by .paxeny mba
makeny o Yox
mxnY)  wa nox
op Yo Mt (w2
QU2 IPIRT mwy
w3 YoRY ImRmaw
9> WoRn KY Yy 1w
7272 IMxna P A
o WM NP R
myn Xy Yy
X pw P
owony avm Yowa
P05 WX TIX XM
amem vl @ mn
7y Y01 nwn YR TR
YU WD MR KM
YX YN rya opnt
nwn %8 W Yo7 non
Pbmn PR W omn
roymm e mvm
WPDR IR XD AW
OB XY XKW AYEY
X5 Y X2 pop
MY TR PR
129000 WP AT
w1 1o yawn
vy omynaw oan
~PIDY NAw Yywmm
Kbyt i
YL mMyaw b
WY XN XM MY ar
RIROT
'y 2w2) DX
by mon  (Brmom
o X viown
nyaw - xpeXy XKW
A owT W xw
X anavh  phios
KM °RA D POWR
b wn .mwh s
non 7% 7 yv1 non
™Mo 1R Ty omn
anby I b
IR ,“:m5 Rnarn
rMD RAobT AMRT
»ax XnzvA 1Y KevpT
XMoo nap Srym
mya oy w
yoNm o owony
»ax npion b oo
M3 IR RN KIN
TP 3D XAM TR
3% Y100 oI Ty XINT
M w31 A amna
X"73 0T 'R ,TRD
bax mwsl T3 Ny
W mavn T onn
728 X% MED) T
WYT YU TPER MNT

R

PTTHD WOw PR M

ppm 'p3 M7 HO wp oes Mim NI IR WS NS
B OPIH Db B b B (o B 7 vm) OPED
uE oW B0 wpo3h7 7op pvh BD D b o OpID M3E3 OV PIEDE NI BATR :OnoEn

Yo wmend oy pyav dp ERs ondy e Tuo ERw W
B0 2 DYIY TOED MOE Phep P o PYSE DYy

- -y
N2

1 1Y

PP b BRD MY P HE AH7 Y70p *ph B Bpm BB b T wob PORET BN hNT TP LHY DIMBE THE

ppi3 fooh opby opm 273
pEpdw Py f30 by Hposh
1¥> 2 b Hpoy byt Ao
oy P fzoh jhon B30 mb7
pooph7 hnd I B @0 0
poosh dp mwd b pmomb
33 7 Bh EpwE omp wop
DY 333 H37 MmBp oord
o0 D B a;sp By wne7
£ bh dEnos oMb o7 H1d
257 YD PP M BPRT D7
PRonE oMb oW BMY Emw
33 (opy 30 q7 pr3) W PIDT
237 97> T WHHT DTN Y
Y b397 6% 190md oo b
npb PP DY hE oMb ¥
33h ond »dow7> ppb PYIED Mo
S papE pedE 0 dw gb oo
PR 85 co 3 oppo

DOED IR NN 12 7 NN
0 3o 3hE D90 10 EYPRRT

q7 373) ODPYT DD ONEHN pb
30 wb7 B30 bd mbp (6
% D MIPE Y70p ¥703 M7 H7ED
IEpoYs “oh PYTR BB pbm
WD 770b o7 Hndws
By D0 prR Pn P oy o
oNERD oI PPdep b e
ond b w37 Phnd7 Imd £
37 @ bep BT Bopwn
mmpd7 HrEDT B o H7En
B £PD 630 bp7 HIT H™
Bepooh B3 bp *bnp7 Hhood
®Y5 Pod 1 20 I *HInsT
B £yen 667 P Y pE
5% o) hppn mb qb jrob
By B M vIond oNERD
15 q7 phw) POED 73 pup b
LI 3 OVPT o> BT (om
P03 7D B BT oEn 33
Brr Ho b3dp3 @) vp b HO7

:0ph dwp HID MEEne Mp

| IR NS YTIFTDNST
D7 AEPY MR

b 3 1Poph7 Wbp HnT HID
B D0 oM T3 M TS
7 T Cobpd Mp P 1R
"o BY o bowdas 1wdppT Mmbp
onres Sedo7 B wrpady pun
pon B3 Yovrs b pr b
WIN PHOY DIVT WY WPDIND
»p pwhT P b bud o
ot 7w PPy B 703 M T3
"D YPphT P77 b
70bD ob 5 oo HYE H w1 [703]
0 b wpy o0d7 Pom HoEM
20NT B2 39 B TH° P o

5op3 NI PIEED AN vaN D TP ¢
"aN 50D1 N ONITDY M BN NI
TAONT NITPR Somr M pend N
T AN ORG TN MAM NE e
(oM AR N1 TP P mwn 5N pen oy
W N R D Ty 5D Min N3
10 PN NAN TID AN RoBET e
NITIART RN TP WATR P NON
TN D N TS NTED MaND
W RST NTOD OW NITOY MDD
(6) T2 N 12 ITADNT NN NOW TN
AT 9 AN NANOTD TIoDDT M N
NITT PMD NI 9D 37 TP N
WINT D NNSTT N WN 31 0
NMDE DR H7Pr MANT D NS e
Sop %5m 37 paverd mdar Sow
WD N N3 D e van oysrd
N e S T o e man
TS VAR RIM TP Pen nwn S8
Pen men SN mm [y onnt e
PO ot N T o men S8 Ty
TNNY N PPN TANT NG N M
A PPN TR TR NS pn
SN DD NeSPT MY Mo N
BN TP obn nwn SN T en men
NRIPN MAINT NPARN PRI N9 pn
NN 555 Son e apTe Wins Ny
N™2 BN BN NS 1 3T A5
M A o San mwss A onmy
NI B MAN N R D WD
MO N TANT D AR Y D
TNT DY WD WNT NI NS
NS NOWR piaN NSRS N
20D K5 P DN T NION NT 1N KD
TP PRI D YA T NDIN 5D 1D
DI TP 23 NON DM M NP NO N
NOT9aN S oS T et
NP25M NS RS oy oS
Y 0 NI MR N NANT D
71257 0T M BT DT 1 N T N
W0 NN D onoT Bnn uNy oY D
Sup NN 3T MR D 15 ND NI PND
MR 2O NPO3 M O N N
Sop T N M2 Y P o
YTRDR D N NN TS mned
D NN TR TN SN Sp N
ST NBP N TN A TN T YTRON
203 TN N T NS N3P L
NPP

3P ph P Ao 3 pen
oupp b pyen nopn B
wpdE .ompFT NTEE :onop
1 BEs oM vh Yy e
BIoE DP9 B P MEp W
MDD P3 TNE WD shpp
P D M AR 97 mop
70b 3) 1nb oE W PO3 YPUdE
B2 EYPD 0D DIPN3 DD Y
AesT N < Hh mmpdT b7pD
PYAE YPDOD SPRTHE 7D W)
6% £yrn Jors Brap obna by oo
3sb v7opmp womh Bobm Bov
anp 9 hyh popy7 oD
w3) MBSy VB3 pu7n B pib
TOWD DY HOD oM TV (:hy 7
PEYPD (077) P31PBT o3 b
p7pn pbos o) vpm B
PO ho7 WY (B 7 pop)
2 W (B 7 pey) DI PHED3
= A ppd o pbm)
S1ee 9o 12T NENRT m: S
BT T3P N OWNT T
o) 00 HIPET oY M3 Hop
AMzY o) D pOnT pE
R faop ph do 7o by ww
b Sz 7w by e povsp ph
PIR7 YEY 37 370h 301 3E HL
b 3B ph w0 .z I H0
end wm B peodd pwm
990 ©IENT WT D37 W/ P
b SpEmd nEp P PIvp
P00 mwes s HIpE Smoph
"IN :3pY TEDR mnd TEMOE
Hamnd B o 107 e M2
» wh o) vy o 7
D s pE PYn b pes)
1PPEN ML prazd v ooEd
own b ™ bop HM w3
AT NN P pIvd pbm
b IpNd IS8T prsm oo
BIIB) *5m opY B B PN
199 (3) 2D %32 M7 P97 BDYID
107 33 3p g Jppon B pEod
PE 51 prasd o ompd vy 0
v »3bh booh £ pomd dsmT
2N WD 0D D hip B
B B f39) b e M
b 197 hdh Tob H397 Pind
PO0 13H PPT N 1 (2) PP
b 3sh onpnT PIn MM
IpH7 TR M paED D)
510 obPP B HoPHRd HOMPD
Py ph Py S wmsd
Bp boop b 773 pwn B3
bgu PEADY PN 7737 OB P
VoM VI B M CHNDD

BodpDT M PRI HYD EY7D B3 7D HYO0N DY OIPIND NP 1 POVD PIWE ST 90 PEEM OPpnE ommb £ pEID
! PoVp g | [

00 PpEo ond uE; b dppy b7 Erep Apvbs

bop

TIED YIOOEY PRT (7 97 pwep) PUIED 3 paon F39) msb 3pd ovp et nwisw nwisy SN :psp wrpadp pon

TIED OPEd Y7 ME pEBEH NERT Pun PHnT pEY o3 B Hdh M nuwE ~ph7 Pomnd wp3 AP dow pag dowed by

") Y 0 1PINS PN IDWE PEIDY OHED 1Y HID DVBED 1 ODDT W7 HYT Y psd 17 0 oMED 17w pwseh M

PY7Y %33 B0 3b DEMDT> OEd 1Y B 6 ) DL Hom O oNEd 1Y 7 27 B dusp phYH P P
[ty 77 1w pwsE P »7] PYI3Y 1Y PYOD IpE MYId T B B pOBE DN oNEd 1 AT y7u

=Sy Wy mij=)
meDwn oy

BN LA ()
3 pETp D P
LB pon 7w (A
LW qT ] (7
210 m v (@
o ws B o
oD [T W
[ BpDy 077 .0 P
BUAWLE ()

n'an o

3 p s i (h)
om b M3
B o7 vwn (3)
TR Y D
™) pwp
7780 DY 2 ko
xnn o b
upp7

——_—jeie——
o"wn ol
M3 OPR amMoeIn
e NI Swesm
D q7 P Pp MEN
0T HpEd 977 ‘oD
o7 oW By 7 g7
P30d ot B prep
" ) e onet
£yrp_3dp3 9Es7 Hr7T
o 2 ~ob B Hhph
fompo o3 bndTr 37
£YPD D19 9ppd> ovpY
B0 sh 3803 s o
okt ohpe 60
N qhmd s B
10 £a3pn7 B3 anron
o Py N B M
R
oy

sban M A0
NI P MR 8O (8
By TR e o8

: %

DUy MR

noon) eN vy [H
;M (@7pT un
»n> [3 :prad »7nd3
22T NURM
7o) BV 27 BN
v [A :(XNDOINI
maom) 79 BN powd
oBwY R [7 (M
3 [0 :nrmab N
YR ST v X
) 101 wHT
cY,pnmy ornrav
> MyaY N
N @7 SRy
onwxIn eTa
o b pnvn
T ey
PR o vs [ (Y
(M maom) Y0P
awnsTs Yx [t
973 [D (M madm)
+(0AK32) SN
mxa) sz Y [P
Fwop% Y [ :(@nn
P 53] [9 :(277x3)
[]“7\|'|]s awen 9
P oqrhy Lhp
X710 (jv93) (190D
Y9 mm oR7 rom
ey o)
W0 W1 (RTwI
napn 7o nb T
Bkl oIt
7DRT WK 77373 [
Y e nnon)
Hvd"a)l R aht]
SWMWT Y[

R
e b
TYY DRI pMEnt

<> KIM W0 KWW MDY 2273 0D Y XITY MINm *rT2 1PER DN MWRT PR 1D 100 Yp Xt onnt
RY IR XD xmnY X9pn YAk b 2100 71 1> Man? 7oow owd R K xnm WK 0
RYK 7100 TR 1 WX K7 379 TR 1% DX KPRXT RIX 17 MR KIN WA KNoba H7mpT TR 110 MMNT YIK
07w 72 2K 733 YR [0 WM PHY TYAw NPIab Y1 mn XY 7Y 125 00wY YT T oo T oo
PPN XNDY AR RASTNI ANYYT YR RIPPORY 200 XY X1 722 731 HD 19aRn XY by 12vw oonwh v
727 R °D,PAND KaN 17 DROY YURIT TRD “10 KK Y0V 13 RN2YA MY KA1 Ko7 00T 1P 00 IRIORT XTI RTT
IR 1 DD AP P0P XTI R YT Y 2P 13 KRR MY RMY (0°pY) WM Y MWK XwD) Yup Xon
TR DN WOA M POV DR 7 marh MwRT oNREn n3pn YMYTD 2 AR pvfm b AN
) TN ITADK RPN IO XY HLP PKTIT ITAOKI T MM MK M KX N DX PHUM MK oIy

e e Bpd ~p7 o8 e *br 7 16 B Am b M Sy b pen

The Gemara relates that Bar Chama was put on trial by the Raish Galusa,
who appointed R. Abba to judge his case. R. Abba ruled in his favor, thus
sparing him from punishment. Out of gratitude, Bar Chama pledged
to absolve him from the king's taxes for the rest of his life. This raises a
question: how was R. Abba permitted to accept this gift from Bar Chama;
the Halacha forbids a judge from accepting a bribe even after the case
has been completed?
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The Rosh is bothered by this question and explains that according 'w My Xnon X51950 ;1 1200 2 pan paTiae w'RA
to Halacha a scholar is not required to pay taxes in any case, thus Bar ™11 12 DX ,]9X 522 X3191 13271 ™00 1257 70 Spw ym 5“9 xwipb amwnn w'san
Chama was not really giving a monetary benefit to R. Abba. The Pilpula  xnz™n X919550 MmN w'RIA M0 .2pY? 12 XaX 5 TMw Xnn 72 103 XD awynd
Charifta points out that R. Abba wasn't acting as a Halachic dayan in MY 1IN XKOX YT IRW M NN PTINRY 1272 R W TN AR MoRw
this case, rather as an agent of a public official. From the Rosh’s question

and explanation, he concludes that all public officials are prohibited from

accepting bribes.
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Aruch Hashulchan rules explicitly that the prohibition of accepting bribes
extends to all those who are appointed to communal roles or deal with the
needs of the community.
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Chasam Sofer rules that a communal election where some members

of the community were bribed to vote for a certain candidate is
automatically null and void. Firstly, because the opinions must be cast “for
the sake of Heaven”, and also because they are similar to a judge who has
accepted a bribe. This is a novel concept that even a regular member of a
community is forbidden from accepting a bribe for his vote.
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Rav Zliberstein writes that the election of public officials who gained office
through bribery is not valid, unless they are otherwise the most suitable
people for their position. /It would seem that he was unaware of the
Chasam Sofer mentioned above.
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The Tshuras Shai nullifies the decision of a communal board where
even one of the members accepted a bribe, even though the vote was
unanimous and would have passed regardless. Note that the Chasam
Sofer seems to disagree with this point, as he only nullified the vote
because the members who had been bribed may have swung the vote
in his favor. Also, the Tshuras Shai does not seem to be bothered by the
fact that one of the board members had a clear confiict of interest [as he
himself was a wine merchant] and yet was counted in the vote?
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Further lyun: Rav Gordon discusses whether the relatives of a candidate
for the Rabbinate are disqualified from voting. See also the Divrai Malkiel
1:36 who rules that they may not vote.
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According to the Chasam Sofer, it is forbidden to bribe a non-Jewish
judge to rule in his favor. However, if he is doing so to prevent a miscarriage
of justice, this is in fact a benefit to the non-Jew and is permitted. If it is
in order to save a Jew from capital punishment it is certainly permitted, as
according to Halacha, a Jew cannot possibly be justly sentenced to death
by a non-Jewish court.
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A prospective buyer bribed a non-Jewish official to sell him the rights to
collect the revenue of a toll-bridge. His intent was to circumvent the public
auction process which was required by law, which would have raised the
price. Another Jew wanted to place a bid as well, but suspected he might
be transgressing the rule of “Ani Hamehapech” by intruding upon the deal
of another Jew? Tshuras Shai rules that “Ani Hamehapech” would not
apply in such a case, because the prospective buyer had involved himself
through bribery which is prohibited for several reasons.
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If a trustee of Tzedaka funds leveraged the money as a way of getting
benefits for himself, Divrai Malkiel suggests that this would be theft. Later
though, he seems to concede that if the monies were given to beneficiaries
who were entitled to them, then the benefits received would not be theft.
However, it would still be forbidden to do so because the trustee is akin to
a dayan who may not rule in cases where he stands to benefit.
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The Siach Mishpat rules that it is forbidden for a worker to accept benefits
[“kickbacks”] from another while working on behalf of his employer, because
this would be considered taking a bribe, and also because it would be Geneivas
Daas - deceiving the employer. He adds that at times it may even constitute
actual theft. Note however, that both reasons are questionable. We do not find
anywhere that a private individual may not accept a bribe when dealing with
private decision-making. Also, the Achronim cited above did not make any
mention of Geneivas Daas where it did not amount to actual theft.
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VOTE-BUYING:

The Chasam Sofer cites the Maharam Rottenberg and Terumas
Hadeshen to issue a ruling in a pertinent case. He speaks about
an election for Rov of a city, in which one candidate won the
majority of votes. It was later alleged that mass vote-buying
had taken place, with relatives of this candidate giving people
money to vote for him. The Chasam Sofer writes that if this
accusation is true, the election results are null and void. He
explains that all the bought votes are invalid, both because the
residents had not voted I'sheim shomayim and because anyone
who accepts bribery for their vote is not qualified to be a Dayan.

The Terumas Hadeshen himself only appears to be talking about
public officials when he says that they need to be qualified to
be Dayanim, but the Chasam Sofer takes this a step further
and says that anyone who has a vote on a public matter must
also meet this qualification. He further says that even ordinary
citizens have to vote I'sheim shomayim and should not have
their own interests in mind. Both of these positions seem to be
big chiddushim.

According to his understanding, it would seem that a criminal
would not even have the right to vote in a public election.

(We should mention that we do believe in teshuva and a
person who has sinned in the past can repent and become a
functioning member of society who is even allowed to serve
as a Dayan; however, the standards for such teshuva are very
formal and concrete in order for the individual to be deemed
worthy of serving as a Dayan.)

Rav Yitzchok Zilberstein discusses a story where municipal
officials were elected and were later discovered to have bought
votes. He rules that if the people who won are unqualified, or
even if they are qualified but the other candidates were more
qualified, then the results of the election are null and void.
However, if the winners were just as qualified for the positions
as the losers, he says that the results would stand.

It is difficult to know how to judge whether one candidate is
more qualified than another, as this is exactly what the election
is meant to decide. In any case, unlike the Chasam Sofer who
says that such an election is always voided, Rav Zilberstein says
that there are times when it would be allowed to stand.

BRIBERY AND CONFLICTS OF INTEREST:

The Teshuros Shai discusses a case where the Zayin Tuvei
Ha'lr, the local body that oversees communal affairs, voted on
whether or not to impose a wine tax. In this story, it was later
determined that one of the members of the council had been
bribed to vote for the tax, but the vote passed unanimously
in any case. Is the fact that one of the seven members of the
council was bribed reason to overturn a 7-0 vote?

The Teshuros Shai rules that the entire vote is null and void. He
offers two reasons to explain this. Firstly, he says that, ideally,
a full quorum of all the members of the council needs to be
present in order for a vote to be held. While it is true that the

other members may decide to hold a vote even if a minority is
absent, this is because it is understood by all that in order for
the body to function efficiently it cannot always be expected to
ensure that every member is present; however, if one member
is bribed, his vote is certainly null and void as if he was not
present for the vote, and it is considered as if a quorum is not
present with no justification to hold any vote. Secondly, he says
that bribery is “contagious”. If one person is bribed, it can affect
the entire council, as the bribed member will try to persuade
the others of his position; therefore, the bribery of one member
corrupts the entire board and the entire vote cannot be valid.

The Chasam Sofer seems to disagree with the Teshuros Shai. In
his case, he seems to say that the reason the election is invalid
is that the outcome of the election was corrupted by vote-
buying. If only a minority of votes would have been bought,
and that wouldn’t have affected the outcome, he seems to say
that the election would have been valid.

Itis possible, however, that even the Teshuros Shai would agree
in a case of a city-wide election that if a small minority of voters
had been bribed that would not invalidate an entire election, as
it is implausible that one or two bought votes would render an
entire election null and void.

BRIBING NON-JEWS:

The Torah phrases the prohibition of bribery by saying that
a judge may not accept a bribe. Accordingly, it would be
prohibited for anyone to offer a judge a bribe, as this would be
a prohibition of lifnei iver.

What about a non-Jewish judge? Is he also prohibited from
taking a bribe, which would mean that a Jew may not bribe
a non-Jewish judge? Some Poskim say that, indeed, having a
fair court system is one of the Zayin Mitzvos Bnei Noach, which
means that a non-Jewish judge may not accept a bribe and a
Jew may not offer him one.

The Chavas Yair has a long and fascinating teshuva on this topic.
He concludes that a Jew may not give a non-Jewish judge a
bribe in order to pervert a court case; however, if the case is
more ambiguous and it is unclear who is right, he suggests
that a Jew may offer the judge a bribe to see his side of things,
although he does not definitively permit this.

The Chasam Sofer writes similarly that perverting a court case
through bribery is definitely forbidden, but bribing a non-Jewish
judge to not be partial towards the other side of a case and to
at least be fair towards your side is permitted. He adds that it is
always permitted to bribe a non-Jewish judge in a capital case,
where a Jew is facing the death penalty. A non-Jewish court
does not have the authority to impose the death penalty on
a Jew; therefore, such cases are always considered unfair and
bribes may be offered.

The Chasam Sofer’s statement seems to be contradicted from
numerous sources, including the Gemara in Bava Metziah that
says Rav Elazar ben Shimon worked as a policeman to catch
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CORRUPTION:

Much of the discussion regarding corruption in halacha
begins with a teshuva of the Maharam of Rotenberg, where he
discusses a city that is holding a vote to elect a pubic official,
such as a Rov or chazzan, or to move forward with some public
project, but cannot reach a unanimous decision. He says that
every taxpayer should have a vote and the majority opinion
should prevail. He adds that every taxpayer should have a vote
on condition that they accept under penalty of cherem to vote
I'sheim shomayim.

The exact parameters of what it means to vote I'sheim shomayim
is discussed by the Poskim.

Rav Eliezer Gordon discusses a story where a city is voting on a
new Rov, and some residents are relatives of the candidate. Are
they allowed to vote or do we say that they are biased and their
vote is not I'sheim shomayim?

Rav Gordon says that the relatives are allowed to vote, and
offers two justifications to explain why. Firstly, he asks why a
person has to vote I'sheim shomayim, rather than for his own
interests. He notes that in every business partnership, each
partner is going to consider his own best interests when a vote
is held to determine business policy. Since a city is, in effect, a
partnership of all the residents, why can’t people vote for their
own interests?

He answers that, of course, we understand that residents will
not completely set aside all of their own interests when voting
on any issue; however, for the good of the community as awhole
we ask everyone to do their best to put aside their interests
and to try to be as I'sheim shomayim as possible. We can only
ask them to do this to a certain extent, and we understand that
people may be biased in some way. This does not disqualify
them from voting. Secondly, he says that in the particular story
he was speaking about all the candidates were qualified for the
job. The only question was whom the townspeople preferred,
but it would not be harmful to the city to elect any of the
individual candidates; therefore, he says there is no problem of
voting for a relative.

WHO CAN HOLD PUBLIC OFFICE?

Another important teshuva on the topic of corruption is
found in the Terumas Hadeshen. He discusses a story where
a resident of a city had been found guilty of making a false

vow and punished for his crime of perjury. Subsequently, the
residents made peace with him and wanted to appoint him as a
member of Tuvei Ha'ir, the local body of communal leaders. He
was asked if this man is eligible for such a position.

The Terumas Hadeshen answered that the man is ineligible and
explained that any communal leader is compared to a Dayan.
There are certain qualifications a Dayan must have, and he
certainly cannot be a person who is known to transgress Torah
prohibitions. Since this man is ineligible to be a Dayan, the
Terumas Hadeshen rules that he also cannot hold any position
of public trust and power.

Both the teshuvah of the Maharam Rottenberg and the teshuva
of the Terumas Hadeshen are codified by the Rema as binding
halacha.

The teshuva of the Terumas Hadeshen is very relevant to
contemporary democracies. If taken literally, this would
also preclude a criminal or anyone who is not a shomer Torah
u’'mitzvos from holding public office.

There are other Poskim make the same general point as the
Terumas Hadeshen. The Gemara relates a lengthy discussion
between the Reish Galusa and Rav Ada bar Yaakov. The Reish
Galusa asked Rav Ada to determine if a man who had been
accused of a crime should be punished. After a long back and
forth, Rav Ada managed to convince the Reish Galusa not to
punish this man. The man was so grateful that he kissed Rav
Ada’s feet and promised to pay his taxes for him for life.

The Rosh asks why this wasn’t forbidden as a form of bribery,
as the halacha is that a Dayan cannot accept a bribe even after
a court case is over. He answers that the Gemara in Bava Basra
says that talmidei chochomim are not really obligated to pay
taxes in any case; therefore, the man was not actually giving
Rav Ada anything of value. The Pilpulei Charifta says that we
see from the Rosh that the rules of qualification for a Dayan
would be applied to Rav Ada, even though he was not acting as
an actual Dayan. Even though this was not a judicial proceeding,
we see from the Rosh that it still would have been forbidden for
Rav Ada to accept a bribe. We can conclude from this that the
laws that apply to a Dayan also apply to anyone in a position of
public trust.

The Aruch Hashulchan writes similarly that the prohibition
of bribery is not limited to Dayanim and equally applies to
anyone appointed to a position of authority over the public.



criminals and hand them over to the non-Jewish authorities for
capital punishment. This seems to imply that non-Jewish courts
are allowed to impose the death penalty when it is warranted.

STEALING FROM THE COMMUNITY:

In another teshuva of the Teshuros Shai, he discusses a story
where a local government would sell the rights to collect tolls
by auctioning them off to the highest bidder. In one such case,
a Jewish man bribed the local officials to give him a sweetheart
deal and accept only his bid. A different man was upset about
this and informed on him, thus ruining his deal. The first man
actually took the informer to bais din and demanded payment
for harming his livelihood.

The Teshuros Shai dismissed his claim and said that the first
man was guilty of several transgressions. First of all, he is guilty
of bribery, as bribing non-Jews in this manner is prohibited.
Secondly, he is guilty of stealing from the government. The
Teshuros Shai concedes that it may not be explicitly prohibited
to steal from the government under certain circumstances,
but, in this story, he says that the man intended to steal money
from every toll-payer, as he wanted to collect money from
them without having real authority to do so. Finally, he is guilty
of stealing from the Jewish community. He explains that Jews
have a stake in the government, as they are taxpayers and have
an interest in their representatives using the public money
wisely. Since he stole money from the public coffers, he is, by
extension, stealing from the Jewish community.

KICKBACKS:

The Divrei Chaim speaks about a guardian who was appointed
by a court to oversee certain properties and find renters for
them. Instead of looking for a fair price for the properties,
the guardian accepted kickbacks and rented them out below
market value. For example, instead of finding a renter for the
$100 the property was worth, he accepted an offer of $70 and
pocketed $10 in kickbacks from the renter.

The Divrei Chaim says that the guardian is guilty of theft
from the landowner; therefore, it is up to the owner whether
he wants to nullify the entire deal or accept the rent plus the
money the guardian pocketed, which he would be obligated to
hand over to him.

Similarly, the Divrei Malkiel discusses a case that occurred in
a place where it was customary for an outgoing Rov to sell the
rights to his position to an incoming Rov. In one instance, the

outgoing Rov was planning on moving to Eretz Yisroel, and
he made a deal with an incoming Rov that he would accept
his offer of 50 rubles if the buyer also would arrange with his
father-in-law, who operated a charity that supported Jews in
Eretz Yisroel, to provide him with a stipend after he moved.

The Divrei Malkiel first says that it would be theft for him to
receive this stipend, as he is, in effect stealing money through
his Rabbinical position. He then suggests a more lenient stance,
saying that the outgoing Rov may be entitled to a share in the
tzedakah money in any case, as he is actually moving to Eretz
Yisroel and is one of the people the funds were intended for.

In any case, he still rules that what the Rov did is forbidden, as
a Gabbai Tzedakah is not allowed to have any negius, personal
considerations, when he distributes tzedakah money. He
explains that it is accepted that a Gabbai Tzedakah is held to
the standards of a Dayan; therefore, he cannot have negius
when giving out the money, which would make this kickback
forbidden.

A contemporary sefer, Sefer Siach Mishpat, presents a case
where a principal has a stack of applications for an open
teaching position. He tells one applicant that he will move her
application to the top of the pile if she arranges for her father, a
successful businessman, to hire his son. This sefer says that this
behavior would be forbidden because the principal is accepting
bribes, and because it is geneivas daas, as the principal works
for the owners of the school, who assume he is hiring the best
worker based on qualifications. If he hires someone based on
other reasons, he is being deceitful to them, which he says is a
transgression of geneivas daas.

His first assertion, that this would be prohibited as a form of
bribery, is highly debatable, as the prohibition of bribery only
applies to judges or public officials, and it is questionable
whether a school principal would be considered a public official.
Regarding his assertion that this would be geneivas daas, it is
true that this prohibition is very wide-reaching and broad, but
the Divrei Chaim and Divrei Malkiel do not mention it when
discussing the concept of kickbacks. It would seem that there
would need to be some precedent before it was applied to a
case like this. However, it would often be forbidden for other
reasons and is certainly not an acceptable practice.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: {& 732.232.1412
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