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 GENERAL MALPRACTICE

There is a daf-long sugya in Bava Kama setting forth 
the rules of general malpractice, the first half of which 
deals with “blue-collar” malpractice, i.e. malpractice 
committed in the course of the provision of a service 
involving manual labor, and the second half with “white 
collar” malpractice, i.e., malpractice committed in 
the course of the provision of a service involving the 
intellect and the faculty of judgment.

In the course of its discussion, the Talmud distinguishes 
between workers of various levels of expertise, where 
the greater the level of expertise, the less culpability 
for malpractice there is, and between a worker who is 
charging for his service and one who is not, with the 
former having greater liability than the latter.

There are primarily three possible doctrines under 
which one who commits malpractice can be held 
liable: direct tortfeasance (mazik be-yadayim); indirect 
tortfeasance (grama / dina de-garmi); and custodianship 
(shemirah). (In week 3, we discuss additional bases for 
malpractice liability.)

 MEDICAL MALPRACTICE

Medical malpractice is discussed in a series of Toseftos 
in various masechtos, and the laws are codified by the 
Shulchan Aruch in Yoreh Deah rather than Choshen 
Mishpat. The basic rule is that a properly qualified 
physician whose treatment results in injury or death to 
his patient cannot be held liable in court (be-dinei adam), 
although he is morally liable (be-dinei shamayim).

Various authorities maintain that if the physician 
exhibited no negligence at all, but did the best he could 
and nevertheless wound up harming the patient, or 
took a justified calculated risk that resulted in his harm, 
then he has no liability at all. On the other hand, in 
various scenarios of gross negligence or recklessness, 
the physician may be held liable even in court.

RELIANCE AND LIABILITY UNDER SECULAR LAW

Another doctrine sometimes invoked in situations of 
malpractice is that of reliance. The Ritva espouses the 
position that when one party makes a commitment 
to another party and fails to fulfill it, and there 
was detrimental reliance by the other party on the 
commitment, then the party that made the commitment 
is liable for the other party’s loss (even a loss of potential 
profit, for which a tortfeasor would not be liable), since 
he is considered an arev (guarantor). There is, however, 
considerable debate among the acharonim as to whether 
this doctrine of the Ritva is normative halachah.

In addition to the various halachic doctrines and rules 
governing malpractice, authorities debate whether 
a contemporary victim of medical malpractice is 
halachically entitled to compensation to which he is 
entitled according to secular law which exceeds that to 
which he is entitled according to native halachah.

CORRUPTION AND SELF-DEALING

Beyond the rules of bribery, traditionally applied 
specifically to judges, halachah has no systematic 
discussion of corruption and self-dealing. There are, 
however, a number of potentially far-reaching rulings 
on various aspects of the topic:

On matters of public interest, voters are obligated to 
express their opinions “for the sake of Heaven.”

Holders of public office in general must meet the same 
qualifications as actual judges. Some authorities extend 
this rule even to ordinary citizen-electors when voting 
on public questions.

Similarly, the prohibition against bribery is extended 
from actual judges to public officials in general.

While there is no definitive prohibition against self-
dealing in general, halachic authorities and scholars 
have forbidden various forms of it under the categories 
of theft, conflict of interest (nogea be-davar), bribery, 
and deception (geneivas daas).

Sugya Introduction
Concepts that will be discussed in this topic

MALPRACTICE



QUESTIONS ON 
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Below are some practical scenarios that will apply to the material
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If I hire an HVAC technician to service an HVAC unit, and 
in the course of the work he damages it, is he liable for the 
damage? 

Is a victim of medical malpractice permitted to sue the liability in 
secular court? 

If a lawyer or financial advisor 
gives bad advice to a client, 
and this results in a financial 
loss to the client, is he liable 
for the loss? 

May a hiring 
manager accept 
a kickback from 
a job applicant 
in exchange for 
granting the 
applicant preference 
in hiring? 
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72 P R O F E S S I O N A L  M A L P R A C T I C E

If an agent was dispatched to buy something and he did not perform his 
duties due to negligence, the Amoraim argue whether he is liable for the 
loss of revenue he caused. The Halacha follows Rav Ashi that he is not 
liable because even had he gone he may not have been successful in 
buying the merchandise, thus rendering this obligation an asmachta. Rav 
Chama’s opinion that he is liable needs explanation, and even Rav Ashi 
only disagreed in a case of asmachta.

בבא מציעא דף עג: - עד. 
שליח שפשע ולא קנה מה שהבטיח לקנות, נחלקו רב חמא ורב אשי אם חייב לשלם את הריוח 
שמנע את המשלח מלהרויח, והלכה כרב אשי שפוטר מדין אסמכתא. אולם צריך לבאר את 
טעם רב חמא שחייב את השליח, ויש נ"מ בזה גם לרב אשי היכא שהדבר היה אכן בידו לעשות.

הודפס ע"י תכנת אוצר החכמה    158תלמוד בבלי  <עוז והדר> - כג בבא מציעא תלמוד בבלי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    159תלמוד בבלי  <עוז והדר> - כג בבא מציעא תלמוד בבלי עמוד מס  



74 P R O F E S S I O N A L  M A L P R A C T I C E

The Rosh explains that in the abovementioned case the parties stipulated 
that the agent would be held responsible if he would be derelict in his 
duties, and this is why Rav Chama ruled that he is liable. Still, Rav Ashi 
disagreed because such a stipulation is an asmachta.

רא"ש ב"מ פרק ה’ סימן סט 
הרא"ש ביאר דרב חמא מיירי כשהתנה עמו להיות חייב אם לא יעשה שליחותו, ואעפ"כ פטרו 

רב אשי דהוי אסמכתא.

הודפס ע"י תכנת אוצר החכמה    324תלמוד בבלי  <עוז והדר> - כג בבא מציעא תלמוד בבלי עמוד מס  
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Rashba writes that had there been no stipulation that the agent would 
be liable for loss of revenue than all would agree that he cannot be held 
accountable, as stated clearly in the Yerushalmi “one who idles the wallet 
of his friend in not liable [for the loss of potential profit].” We also would not 
apply the special enactment that a sharecropper who leaves a field fallow 
must pay for lost potential profit, because this takana wasn’t enacted in a 
case where the fulfillment of the commitment isn’t completely within the 
agent’s control.

חידושי הרשב"א ב"מ דף עג: 
גם דעת הרשב"א דרב חמא מיירי כשהתנה עמו להתחייב, דאם לא כן פטור, כמבואר בירושלמי 
ש"המבטל כיסו של חבירו פטור מלשלם". גם לא תקנו לחייבו על ההפסד כמו שמצינו בפועל 
שקיבל שדה ולא עבדה, דכיון שהוא כעין אסמכתא ואינו בידו לא תקנו שיתחייב באחריות על 

הודפס ע"י תכנת אוצר החכמה    146חידושי הרשב"א  <זכרון יעקב> - בבא מציעא, בבא בתרא בן אדרת, שלמה בן אברהם (רשב"א) עמוד מס  



76 P R O F E S S I O N A L  M A L P R A C T I C E

Ritva presents a novel approach to explain the opinion of Rav Chama: 
we find that a guarantor becomes responsible for the borrower’s default 
because the lender expended money upon his guarantee. Here too, the 
sender gave his money to the agent and passed up the opportunity to buy 
the item himself based upon the guarantee of the agent, therefore the 
agent can be held liable for the loss of profit if he did not perform his duties. 
It is clear from the Ritva that while the Halacha follows the opinion of Rav 
Ashi, in a case where it would be within the agent’s control to perform, 
Rav Ashi would agree that he would be responsible for the loss of revenue.

חידושי הריטב"א בבא מציעא דף עג: 
הריטב"א הביא שתי דעות בדעת רב חמא: דעת הר"י דמיירי כשהתנה, אבל דעת מורו דחייב 
אף על פי שלא התנה, מדין ערב – "וזה דין גדול". וכוונת הריטב"א מבוארת דאף דהלכה כרב 
אשי ולא כרב חמא, היינו דוקא בציור של הגמרא, וכדמפרש שם טעמא משום דלאו בידו, אבל 

כל שהדבר בידו, חייב אף כשלא התנה מדין ערב

הודפס ע"י תכנת אוצר החכמה    169חידושי הריטב"א <אור החכמה> - ו (ב"מ) יום טוב בן אברהם אשבילי (ריטב"א) עמוד מס  
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If a partner sold merchandise before the normal time to do so, and the 
merchandise subsequently rose in value, the Rema rules that if he didn’t 
receive the permission of his partner to sell he must reimburse his partner 
for the loss of revenue. The Achronim question this ruling: even one who 
actively damaged the merchandise of his friend is not liable for loss of 
revenue? The Nesivos explains this ruling in accordance with the Ritva, 
that the partner is held liable under the rule of Arvus because his partner 
had been relying on him.

שו"ע חו"מ קעו סעיף יד, נתיבות המשפט סקל"א 
־שותף שמכר סחורה לפני הזמן שרגילים למכור מבלי להודיע לשותפו ואחר כך נתייקרה הסחו

רה ]ונמצא שהפסידו את אותו רווח[, פסק הרמ"א שחייב לשלם לחבירו מה שהפסידו. והקשו 
האחרונים, הא אפילו הזיק סחורה של חבירו אינו חייב אלא כפי זמן ההיזק ולא כפי מה שהי' 
יכול להרויח אחר זמן? ותירץ הנתיבות המשפט על פי דברי הריטב"א הנ"ל שחייב מדין ערבות 

שחבירו סמך עליו.

הודפס ע"י תכנת אוצר החכמה    267נתיבות המשפט - סי' קלג-קפא לורברבוים, יעקב בן יעקב משה עמוד מס  



78 P R O F E S S I O N A L  M A L P R A C T I C E

If an agent did not perform his duties to buy merchandise, the sender can 
only have a grievance against him. Nesivos asks how this differs from the 
case of the Ritva who ruled that he would be liable for the loss of potential 
profit if it was within his control? He answers that this agent was not paid 
for his services, and therefore was able to cancel the agreement at any 
time. This would also apply to a worker who is hired for his time. Whereas, 
a paid shaliach or artisan would not be able to cancel the agreement and 
would be liable for any loss of potential profit due to his dereliction if it was 
within his control.

שו"ע חו"מ קפג סעיף א', נתיבות המשפט סק"א 
עליו אלא  אין למשלח  ולא קנה את הסחורה שציוהו המשלח,  המחבר פסק ששליח שפשע 

־תרעומת. אמנם, הנתיבות המשפט הקשה עליו מדברי הריטב"א הנ"ל, וחילק דהכא מיירי בש
ליח בחנם שמותר לחזור בו, וה"ה בכל פועל שיכול לחזור בו דא"א לחייבו על מניעת הריוח. 
משא"כ שליח או שאר קבלן בשכר, אה"נ שיתחייב על מניעת הרווח, כל שחבירו סמך עליו והיה 
הדבר בידו. ודוק בכל זה, שלפעמים הביא הנתיבות את דברי הריטב"א, ולפעמים כתב שחייב 
משום תקנה, ולכאורה צ"ע, דלשון זו של "תקנה" היא מלשון הרשב"א, שפירש דרב חמא אכן 

מיירי כשהתנה.

הודפס ע"י תכנת אוצר החכמה    31נתיבות המשפט - סי' קפב-רכו לורברבוים, יעקב בן יעקב משה עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    32נתיבות המשפט - סי' קפב-רכו לורברבוים, יעקב בן יעקב משה עמוד מס  



80 P R O F E S S I O N A L  M A L P R A C T I C E

Chasam Sofer suggests that all the Rishonim agree to the Ritva in a case 
where the agent was clearly able to perform his duties. Still, because 
this isn’t found clearly in the Poskim he suggests the two sides reach a 
compromise.

שו"ת חתם סופר חו"מ סימן קעח 
גם החתם סופר נטה לומר כדעת הריטב"א, וכתב דנראה שגם שאר הראשונים לא פליגי לדינא 
במקום שהדבר ביד השליח לקיימו. אמנם כיון שלא מצא כן מפורש ע"כ השתדל בכל מקום 

לפשר ביניהם.
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The Nachalas Tzvi disputes the ruling of the Chasam Sofer based on the 
Rosh and other Rishonim who did not explain the Gemara like the Ritva. 
Therefore, he concludes that one should not extract money against the 
opinion of the Rosh.

נחלת צבי סימן רצב סעיף ז' בהגה 
אולם  הרא"ש.  דעת  נגד  ממון  להוציא  שאין  ודעתו  סופר,  החתם  דברי  על  תמה  צבי  הנחלת 
נראה דאישתמיטתיה דברי החת"ס שביאר שם להדיא שלדעתו אין הרא"ש חולק על הריטב"א 

וכנ”ל, וצ"ע.

הודפס ע"י תכנת אוצר החכמה    312שלחן ערוך השלם <מהדורת פריעדמאן> - כז חו"מ ט (רצא - שנח) קארו, יוסף בן אפרים עמוד מס  
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The Imrai Binah also assumes that one should not follow the ruling of the 
Ritva against “practically all the other Rishonim”, unlike the opinions of the 
Nesivos and the Chasam Sofer.

אמרי בינה הלוואה סימן לט 
גם האמרי בינה תמה על מה שסמכו הנתיבות המשפט והחתם סופר על דברי הריטב"א נגד 
"כמעט כל הראשונים". וגם עליו יש לתמוה לכאו', דהא החתם סופר ביאר בהדיא לפי שיטתו 
את דברי הראשונים שהעמידו את דברי רב חמא כשהתנה, ודלא פליגי על הריטב"א בזה כנ"ל.

הודפס ע"י תכנת אוצר החכמה    424אמרי בינה <מכון משנת ר"א> - ב אוירבאך, מאיר בן יצחק איציק עמוד מס  
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One who gave his word to another that a certain non-Jewish debt is 
secure, and this turned out to be false [at the time that he had given his 
word], is liable for the losses that he caused, similar to the rule of the 
money changer who erred in his assessment. This would imply that his 
liability is as a mazik, as the gemara clearly considers the money changer 
a “garmi” – which is a type of mazik.

שו"ת מהר"י ווייל סימן פ’ 
מי שהבטיח את חבירו בדבר וחבירו סמך עליו ונפסד בזה ונמצא שלא היו דברי המבטיח נכונים 
בעת ההבטחה )לאפוקי כשנשתנה המצב אחר כך(, פסק המהר"י ווייל שחייב ודימה דבר זה 
למראה דינר לשולחני. לכאורה משמע שטעם החיוב הוא מטעם מזיק ודינא דגרמי, וכדאיתא 

בגמרא בהדיא בבבא קמא דף ק. בדין מראה דינר לשולחני.
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The Rema cites the ruling of the Mahari Veil in the laws of Arvus, and 
clearly implies that the reason he is liable is “it is as if he is a guarantor.”

שולחן ערוך חו"מ קכט סעיף ב 
בהלכות ערב פסק הרמ"א את דינו של המהר"י ווייל, ומשמעות דבריו שחיובו הוא מדין ערבות.

הודפס ע"י תכנת אוצר החכמה    508שלחן ערוך השלם <מהדורת פריעדמאן> - כג חו"מ ה (צז- קלב) קארו, יוסף בן אפרים עמוד מס  
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Divrai Malkiel rejects the opinion of the Nesivos and Chasam Sofer, ruling 
that an agent who did not perform is not liable. However, he suggests that 
the reason the Rishonim do not hold him accountable is because we do 
not know whether the profit would have been realized even had he bought 
it, because perhaps it would have been lost or stolen. Whereas, if the loss 
of revenue is absolutely certain, he suggests that the agent would indeed 
be liable.

שו"ת דברי מלכיאל חלק ה' סימן רכ"ב 
הדברי מלכיאל דחה את שיטת הריטב"א שהביאו הנתיבות המשפט והחתם סופר מהלכה, והבין 
דהא דפטור השליח בכה"ג היינו משום דאף היכא שהיה בידו לקנות את הסחורה, מכל מקום 
אפשר שהיתה הסחורה נאבדת או נשרפת, אבל היכא שלא שייך לומר כן, באמת חייב לכולי 
עלמא, ולכן צידד לחייב את הנתבע בנידון דידיה. ועיין שם מה שדן באם הריוח שמנע מהמשלח 

לא היה ברור בשעת השליחות.

הודפס ע"י תכנת אוצר החכמה    178דברי מלכיאל - ה טננבוים, מלכיאל צבי בן יונה הלוי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    179דברי מלכיאל - ה טננבוים, מלכיאל צבי בן יונה הלוי עמוד מס  
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Further Iyun: The Chavatzeles Hasharon discusses the opinion of the 
Ritva at length and proposes a distinction between a professional who 
was negligent and a non-professional.

יתר עיון: שו"ת חבצלת השרון מהדו"ת סימן פה 
פי שיטת  על  ערב  לחייבו מדין  שייך  דינר לשולחני אם  לדון במראה  החבצלת השרון האריך 
הריטב"א, וחילק בין אומן להדיוט, וגם הביא מדברי הרמ"א הנ"ל במי שביטח את חבירו ונמצא 

שלא היו דבריו נכונים, עיין שם בדבריו.

הודפס ע"י תכנת אוצר החכמה    152חבצלת השרון - מהדורא תנינא באב"ד, דוד מנחם מוניש בן יהושע השל עמוד מס  

ליתר עיון
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הודפס ע"י תכנת אוצר החכמה    153חבצלת השרון - מהדורא תנינא באב"ד, דוד מנחם מוניש בן יהושע השל עמוד מס  
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Rav Shafran’s position is that nowadays a doctor may be held responsible 
for all injuries that he is liable for under secular law. He reasons that this 
is the implicit understanding of anyone who visits a doctor, that he will be 
able to recover any damages caused through malpractice.

קובץ עומקא דדינא )ג(: הג"ר מנדל שפרן שליט"א 
תורה,  מדין  בהם  חייב  הרופא שקלקל  שאין  תשלומין  שליט"א שאף  מנדל שפרן  הג"ר  דעת 
בזמנינו כל שחייב בהם על פי החוק חייב בהם גם בדיננו, מטעם שבזמן הזה כל מי שהולך לרופא 

הוא אדעתא שיהיה אחראי על נזקים שיגרום, ע"ש שכתב עוד טעמים בזה.
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Rav Goldberg rejects the reasoning of Rav Shafran, claiming that such 
unspoken stipulations can only serve to create and define the parameters 
of an agreement, but not to add on additional responsibilities in case 
things don’t go as expected.

קובץ עומקא דדינא )ג(: הג"ר זלמן נחמיה גולדברג זצ"ל 
הג"ר זלמן נחמיה גולדברג זצ"ל דחה את הסברא הנ"ל של הגרמ"מ שפרן, שבעלמא כח המנהג 
נתחייבו  המנהג  שמכח  ברור  "לא  אבל  הצדדים,  שבין  ההסכם  עיקר  את  ולברר  לפרש  הוא 

בדברים אחרים".

הודפס ע"י תכנת אוצר החכמה    89עומקא דדינא - ג קובץ עמוד מס  
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Rav Weiss rules that it would be permitted to sue a Jewish medical 
practice in secular court for malpractice, even for such claims that would 
not be recognized by Halacha, because such practices are subject to the 
secular laws and regulations which include the rights to claim damages for 
malpractice. See his explanation for why this would not be a transgression 
of going to Arkaos.

יתר עיון: קובץ דרכי הוראה )ה( – הג"ר אשר וייס שליט"א 
־הג"ר אשר וייס שליט"א פסק שמותר לתבוע את קופת החולים ואת חברת הביטוח שלה בע

כאילו  זה  והרי  המשפט,  בית  ולפסיקת  המדינה  לחוקי  "כפופה  חולים  הקופת  שהרי  רכאות, 
התחייבה מפורשות לשלם פיצוי נזיקין כפי פסיקת בית המשפט, וכיון שכך התחייבה הרי כל 

תנאי שבממון קיים". ועיין מה שהאריך לבאר דאין בזה משום איסור ערכאות.

הודפס ע"י תכנת אוצר החכמה    111} עמוד מס 2){1דרכי הוראה - ה: קובץ ( 

ליתר עיון
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Further Iyun: Rav Zilberstein also permits suing a doctor and his insurance 
company in secular court, even if this will ruin the reputation of the doctor.

יתר עיון: ישורון כרך יא – הג"ר יצחק זילברשטיין שליט"א
הג"ר יצחק זילברשטיין שליט"א גם כן מתיר לתבוע רופא ואת חברת הביטוח שלו בערכאות 

)לכל הפחות כשכוונתו להשתלם מחברת הביטוח(, אף היכא שעל פי דין תורה אינו חייב 
בתשלומין, ואפילו אם על ידי זה יפגע שמו של הרופא.

הודפס ע"י תכנת אוצר החכמה    692ישורון - יא מאסף תורני עמוד מס  

ליתר עיון
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by Person B, who offers to pay him with an IOU from Person C 
who owes him money. Person D, a reliable source, assures him that 
he can rely on Person C to pay the debt, and he accepts the IOU 
as payment, based on this man’s advice. Unfortunately, Person 
C ends up not being reliable and he does not pay the debt. The 
question is whether or not Person D is obligated to pay Person A 
for giving him bad advice?  

The Mahari Veil says that if Person C was reliable at the time of the 
advice, and, for whatever reason, he became unreliable afterwards, 
Person D would not be liable, as the advice he offered was sound 
at the time he gave it. If, however, Person C was unreliable at the 
time of the advice, Person D would be liable for his bad advice. 

The Mahari Veil explains this obligation by comparing this case 
to the case of the moneychanger, which we discussed in the 
previous parts of this series. In that case, the Gemara says that 
a moneychanger who wrongly assesses a coin, thereby causing a 
loss to the customer, is liable as a mazik. (Even though the damage 
is indirect, this qualifies as “garmi”, the type of indirect damage that 
one is chayav for.)  

He seems to be saying that the guarantor in the case he discusses 
is liable because he is a mazik. The Rema, however, cites this case 
in the laws of arvus, and says that the man who advised the lender 
to accept the bad IOU is liable as an implicit areiv. 

This Rema is another source for those Poskim who accept the 
concept of implicit arvus. 

ARVUS IN MALPRACTICE:

There were Acharonim who used these doctrines to obligate a 
worker for malpractice. Besides for the obligations of mazik and 
shomer, they argue that someone can be held liable for implicit 
arvus if he is guilty of malpractice. 

The Divrei Malkiel discusses an individual who purchased an 
insurance policy through an agent. The agent failed to register the 
policy with the insurance company, which led to them denying the 
claim when the customer’s house burned down. He says that the 
agent cannot be held liable as a mazik, as he did not cause the fire 
and, therefore, was not the one who damaged the house. He then 
discusses whether or not the agent can be held liable as an areiv.

He says that according to the opinion of the Ritvah the agent would 
be liable as an areiv; however, most opinions disagree with the 
Ritvah and it is questionable whether one can obligate the agent 
to pay because of an opinion that is not accepted by most Poskim. 

He then suggests that perhaps even those who disagree with the 
Ritvah may agree with his reasoning in this case. He suggests that 
in the case of the merchandise, it is unclear if the businessman 
would have succeeded in making a profit at all; therefore, the agent 
cannot be held liable as an areiv. On the other hand, it is now 100% 
clear that if the insurance agent had properly registered the claim, 
then the insurance company would have paid the claim. Since it is 
clear that the agent caused this loss of profits for the homeowner, 
he suggests that the agent would be considered areiv who is liable 
according to all opinions. 

A similar point is made in a teshuva of the Chavatzeles Hasharon. 

He cites the teshuva of the Mahari Veil, and notes that the Mahari 
Veil himself seems to say that the liability of the one who gave 
the bad advice is that of mazik, while the Rema says that it is 
because of arvus. In a lengthy discussion, he says that the liability 
of both mazik and areiv would apply in at least some cases. He says, 
specifically, that arvus would apply in the case of an expert, such as 
a professional moneychanger. If someone relies on an expert, there 
would be a liability of arvus, as it is certainly b’yado of the expert to 
give good advice. If the person giving advice is a non-professional, 
however, it would not be considered b’yado for him to give expert 
advice, which would mean that he can only be held liable as a mazik 
and not as an areiv.   

 MINHAG HAMAKOM:

There is another discussion in the Poskim about whether a 
professional can be held liable for malpractice because of the 
halachic concepts of “minhag hamakom”, common custom, and 
“dina d’malchusa”, the law of the land. According to these rules, 
some suggest that a professional could be held liable under societal 
and legal frameworks that go beyond the liabilities of halacha. 

Rav Mendel Shafran was asked about an obstetrician who caused 
damage to a baby by being negligent during the delivery. He ruled 
that according to the law of the Torah, even if the doctor is deemed 
liable, he does not have to pay that much. He says that a negligent 
doctor only has to pay like a mazik, who is obligated to pay the 
“five forms of damage”, which Rav Shafran says does not equal 
nearly as much as one would be liable to pay according to secular 
law. However, physicians today are only licensed to work if they 
accept responsibility for negligence, as defined by secular law. 
Accordingly, it is as if the doctor openly committed to being held 
accountable according to the accepted secular law, and, therefore, 
he could be made to pay to the full extent of this law.  

Rav Zalman Nechemiah Goldberg disagrees with this reasoning. 
He says that minhag hamakom can be used to determine how many 
hours a worker is expected to work, how many breaks he deserves 
during the day, etc.; however, it cannot be used to create a whole 
new system of liability and to make a professional pay for things 
that the Torah says he is exempt from.  

Rav Yitzchok Zilberstein also discusses a story where a baby was 
harmed during the delivery. He rules that the doctor is not liable 
according to halacha if he did his best; however, he suggests that 
the patient may be permitted to sue the doctor’s insurance, as the 
insurance definitely works according to secular law and how they 
define malpractice. 

Rav Elyashiv also rules that it is permitted to sue the insurance 
company. He adds that even if suing the insurance indirectly hurts 
the doctor by causing his premiums to go up, this is only an indirect 
cause of harm which is not prohibited by the Torah. 
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ARVUS:

We previously discussed how an individual guilty of malpractice 
may be held liable under the doctrines of mazik and shomer. There 
is one further doctrine under which some Poskim obligate a 
professional to pay for losses caused by his malpractice, which is 
the doctrine of arvus, guarantorship. 

The general definition of arvus is that when an individual vouches 
for a transaction or for specific merchandise, and someone does 
the deal because he trusts the guarantor, it is considered as if 
the guarantor committed to accept liability for the deal, which 
would obligate him to pay if the transaction results in a loss. The 
classic case of arvus is when someone cosigns on a loan, thereby 
committing to be held responsible if the borrower fails to pay 
his debt. There is, however, a broader doctrine of arvus which 
may apply to general commercial transactions. If an individual 
convinces someone to go through with a transaction based on 
his word, and his advice ends up being detrimental, the guarantor 
may be held liable because the party only went through with the 
deal because it relied on him. Some Poskim say that the guarantor 
does not have to explicitly say that he is accepting liability if the 
deal goes sour. Their opinion is that the fact that he assured the 
party that it would not suffer a loss is sufficient to be considered to 
be a commitment to compensate for any losses. According to the 
opinion that such a form of arvus exists, some extend it to apply to 
cases of malpractice as well. 

The source of the opinion that arvus applies in a case of a transaction 
even without an explicit commitment is a Gemara in Bava Metziah. 
The Gemara discusses a case where a businessman sends an agent 
to the fair to buy specific merchandise during a season when it 
is available for cheap. For whatever reason, the agent failed to 
make the purchase while the merchandise was inexpensive, which 
caused the businessman a loss of potential profit. Rav Chama says 
that the agent is liable to pay for the loss he caused, while Rav Ashi 
disagrees and says that he is not. The Gemara explains that the 
reason Rav Ashi holds the agent is not liable is because this case 
qualifies as an “asmachta”, a conditional obligation. 

The halacha follows the view of Rav Ashi that the agent would not 
be held liable in this case. 

The Gemara also discusses another relevant case of a sharecropper 
who makes an agreement with a landowner to take care of his land 
in exchange for a share of the profits from the crops. The Gemara 
says that if the sharecropper does not do what he said, and thereby 
causes a loss of profits for the landowner, he is liable to repay him. 
This leads to the question of why this is different than the case of 

Rav Ashi, where the agent is not obligated to pay.    

The Gemara answers that in the case of the sharecropper the 
situation is “b’yado”, in his control. The sharecropper had the ability 
to work the field and chose not to; therefore, he is held liable. In 
the case of the agent, however, the situation was never fully in his 
control, as he couldn’t know for certain that he would find a seller 
to purchase merchandise from; therefore, it cannot be considered 
as if he guaranteed that he would perform his mission.   

THE OPINION OF THE RITVAH:

Some Rishonim understand this Gemara to be saying that 
whenever a situation is b’yado, the guarantor would be obligated to 
pay as an areiv. Others disagree and learn the Gemara differently. 

The machlokes hinges on a Ritvah, who cites a Yerushalmi that says 
that a mazik is only obligated to pay for damage he causes and not 
for causing a loss of potential profits. If so, the Ritvah asks, why 
would the sharecropper be liable to pay? 

The Ritvah answers that his obligation is not because he is a mazik 
but, rather, because he is an areiv, as he implicitly guaranteed that 
he would work the land on behalf of the landowner. In the case 
of the agent, the same logic would apply. Rav Ashi only disagrees 
because of the concept of asmachta and because it is not b’yado, if 
not for this peripheral problem, he would concede that the agent 
could be liable as an areiv.  

The Rosh and other Rishonim seem to disagree and say that the 
machlokes in the case of the agent is only where the businessman 
explicitly stipulated with the agent that he would be liable if he 
caused him a loss of profits. They seem to say that if there is only 
an implicit agreement, then everyone would agree that there is no 
liability and arvus does not apply. 

It should be noted that there are Acharonim, including the Chasam 
Sofer and Nesivos Hamishpot, who learn that the Rosh and other 
Rishonim do not actually disagree with the Ritvah and say that 
everyone agrees that there is no need to explicitly make any 
stipulations where a situation is b’yado and the areiv would be liable in 
such cases. Other Acharonim, including the Nachalas Tzvi, Imrei Bina 
and Pischei Teshuva, do learn that the Rosh argues with the Ritvah 
and holds that an areiv is only liable if there is an explicit stipulation.  

ARVUS FOR BAD ADVICE:

One other place in halacha where we find the concept of implicit 
arvus is a teshuva of the Mahari Veil, as understood by the Rema. 
The teshuva is talking about a case where Person A is owed money 
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Nissan 5782   
(Expanded Yom Tov Edition)
	• Maintaining a Facility on Pesach

Summer 5782 - 
When Things Don’t Go As Expected:
	• Bais Din - 4
	• Din and Lifnim Mishuras Hadin - 2 
	• Arka’os - 2
	• Quitting, Firing, and Severance - 2

	• Partnership Dissolution - 2

Choshen Mishpat Supplemental Track
	• More In-Depth and Intricate Learning of Previous Topics 
	• Nizkei Shcheinim
	• Mazik, Garmi, and Halachic Torts
	• Hashavas Aveida
	• Mitzva of Lending
	• Yerusha and Trusts
	• Trustees and Executors
	• Shomrim and Fiduciaries
	• Shluchim and Agents
	• Harsha’a and Power of Attorney
	• The Shibuda D’Reb Nosson Law
	• Hefker, Pruzbul, and Other Choshen Mishpat Topics

Real Estate Track:
	• General Real Estate
	• Bar Metzra
	• Acquisitions and Ani Hamehapech
	• Lo Sachmod
	• Brokerage
	• Landlord/Tenant
	• Zoning Laws
	• Rent Control and Evictions
	• Fix and Flip
	• Administrations and Boards 

HealthCare Track:
	• Shabbos and Yom Tov
	• The Kosher Kitchen and Lifnei Iver
	• Foodservice Arrangements
	• Partnerships and Ownership Structure
	• Ancillary Businesses 
	• Finance and Ribbis
	• Nursing and Housekeeping 
	• The Halachic Home; Eruv, Mezuza, Tevilas Keilim, and Medication
	• Compliance and Fiduciary
	• Hiring and Poaching
	• Avodah Zara and Chukas Hagoyim Issues
	• End of Life and Other Medical Matters 

Finance and Ribbis Track:
	• Introduction: Understanding Ribbis
	• Ribbis of Non Jews and Mumar
	• Foreign Currencies & Commodities: Se'ah Bese'ah Applications
	• Corporate Lending & Borrowing
	• Credit Unions - Ownership in Ribbis Entities
	• Credit Unions: Paying Ribbis by Court Order
	• Pesika:Deposits & Price Guarantees
	• Tarsha- Paying for Credit & Early Bird Specials
	• Arvus & Ribbis: Cosigning on a Non Jew's Loan
	• Arvus & Ribbis: Cosigning on a Ribbis Loan
	• Differentiating Between Expenses & Interest: Defining the Two
	• Ribbis in Partnerships
	• Ribbis in Contracts - Capital Calls and Late Fees
	• Deal Syndication & the Real Estate Process From Negotiation to Closing
	• Ribbis as a Knas: Fines & Penalties
	• Purchasing Tax Liens and Mortgage Bundles
	• Using a Purchased Item When the Sale was Reversed
	• Selling Conditional on Reversing the Sale
	• Ribbis Responsibilities of Lawyers, Brokers, and Witnesses
	• Review of Ribbis Fundamentals
	• Hard Money Loans & Heter Iska - Kulo Pikadon; Chatzi Milve
	• Heter Iska- The Approach of Reb Moshe Feinstein
	• Heter Iska Klali and Loans Specified to be Al Pi Heter Iska
	• Ribbis Mukdemes - Ribbis MeUcheres
	• Ribbis Devarim
	• Defining Ribbis: Gifts, Favours and Charitable Donations

P A R T  I V

Industry-Specific & In-Depth 
Supplemental Tracks



* Number of weeks for this topic

C re  
Curriculum

(subject to change)

P A R T  I  

Business Halacha 
Fundamentals

Elul 5780 

	• Dina D’malchusa Dina- 2*
҇	 Obligation to Adhere to Civil Law
҇	 How Civil Law Impacts Agreements Between Two 

Parties
	• Common Business Practice & Minhag Mevatel  

Halacha - 2
҇	 What Constitutes a Minhag
҇	 How Minhag Impacts Employment, Tenancy, 

Partnerships and Real Estate Deals etc.

Tishrei 5781 (Expanded Yom Tov Edition)
	• Business and Employment on Chol Hamoed

P A R T  I I 

Setting Up A Kosher 
Business

Winter 5781

	• Introduction to Choshen Mishpat & Business Halacha -1 

	• Gezel - 3
	• Gezel Akum, Ta’os and Mate' Akum -2 
	• Geneivas Da’as - 1
	• Acceptable Marketing - 1
	• Halachic Considerations of Corporate Gifting - 1
	• Halachos of Employment -4

҇	 Backing Out
҇	 Where Backing Out Causes a Loss
҇	 Working Pro Bono and Hiring Jewish 
҇	 Obligations of Employer and Employee

	• Halachic Deals and Documents - 4
҇	 Understanding Asmachta
҇	 Agreements and Kinyan Devarim 
҇	 The Halachic “Agreement Validation” Clause
҇	 Non-Competes and Non-Circumvent 

Agreements 
	• Partnerships & Corporations - 4

҇	 Structuring
҇	 Legal Entities and Trusts
҇	 Management
҇	 Divisions of Profits and Losses

Nissan 5781  
(Expanded Yom Tov Edition)
	• Corporate Chametz - The Issues and the Solutions
	• Isurei Hana’ah 

P A R T  I I I

Maintaining A Kosher 
Business

Summer 5781 -  
Commitments & Kinyanim
	• Hasagas Gevul & Competition - 4

҇	  Ani Hamehapech
҇	  Ma'arufiya

	• Kinyanim Expounded - 4
҇	 Mechusar Amana
҇	 Mi Shepara
҇	 Situmta and Kinyanim of the Marketplace

	• Ona’ah - 2 
	• Mekach Ta’os- 3

P A R T  I  

Business Halacha 
Fundamentals

P A R T  I I 

Setting Up A Kosher 
Business

P A R T  I I I

Maintaining A Kosher 
Business



As participants amass a broad and deep knowledge on an academic level directly from the source — coupled with real life 
scenarios presented by experienced Dayanim — they will acquire the clarity to determine not only what is a שאלה, but, more 
important - why. 

Only through עמלות בתורה — understanding the fundamentals of the subject — can one truly appreciate and internalize what 
defines right and wrong.

Similar to a sofer who, with his intensive knowledge of  hilchos safrus, is confident and secure in the propriety of his profession; 
so, too, businessmen will gain the peace of mind knowing with conviction that they ply their trade be’emunah uveyosher. 

This ambitious project will harness the 
collective expertise of a team comprised 
of advanced talmidei chachamim, 
experienced, seasoned Dayanim, 
that are well versed in corporate 
practice and common business norms. 
Collaborating with a talented group of 
editors and writers, they have created 
a syllabus and curriculum of study, with 
accompanying shiurim and personal 
guidance.

What How

Why

The core curriculum is segmented in modules, and can be 
learned as an individual self paced; or, participants can join 
chaburos coordinated by the Bais HaVaad for those that 
desire group study. Page by page, step by step, the learning 
will be facilitated with a daily audio “Blatt shiur” guiding the 
participant through the sources as well as a weekly video 
shiur presented on each topic by Dayanim that will share 
fundamental and practical applications of the sugya covered.

Daily practical Q&A applications of the subject matter will be 
offered alongside through the Business Halacha Daily series.

I N - D E P T H  B U S I N E S S  H A L A C H A  C U R R I C U L U M

M I S S I N  To facilitate and provide a framework for the frum businessman to gain the 
in-depth halachic knowledge he needs for contemporary business dealings. 

V I S I O N  Through increased knowledge and guidance,  Yorucha will elevate the frum 
public’s adherence to halacha as it pertains to choshen mishpat and standard business practices.



I N - D E P T H  B U S I N E S S  H A L A C H A  C U R R I C U L U M

CURRENT YORUCHA CHABUROS

TO CREATE OR JOIN CHABURA CONTACT US 
  732.232.1412     888.485.VAAD(8223) #302      yorucha@baishavaad.org     baishavaad.org/yorucha 

BAL HARBOUR 
R' Dovid Semel Blejer 
Rabbi Zelig Privalsky

BALTIMORE 
Kehillas Shivtei Yeshurun 
Rabbi Yaakov Haber 
Rabbi Shaul Elchonon Sofer

BELLE HARBOR
Congregation Bais Yehuda 
R' Dovid Semel

BOSTON 
Congregation Chai Odom 
Rav Dovid Moskovitz

BROOKLYN
Bais Aharon (Felder's) 
Rabbi Heshy Wolf 

Beis Hamedrash Of Flatbush 
Rabbi Tzvi Yaakov Zolty 
Rabbi Moshe Arieff

Flatbush Park Jewish Center 
Rabbi Eli Moskovitz 
Rabbi Yisroel Perelson 

Magen Avraham 
Rabbi Duvi Bensoussan 
Rabbi Eliezer Elbaz

Yad Yosef Torah Center 
Rabbi Eddie Kassin

CATSKILL REGION  
Tamarack Hills - Ellenville  
Rav Dovid Grossman

CHICAGO
Agudas Yisroel of  
West Rogers Park 
Rabbi Moshe Scheinberg

CINCINNATI 
Cincinnati Community Kollel
Rav Meir Minster

CLEVELAND 
Beis Doniel 
Rabbi Dovid Aron Gross

DALLAS
Congregation Toras Chaim
Rabbi Yaakov Rich

DETROIT
Lakewood Kollel 
Rabbi Boruch Miller 

R' Eli Blumenkehl

FAIRLAWN 
Rabbi David Pardo

FAR ROCKAWAY
Khal Zichron Moshe Dov 
Rabbi Ahron Stein

Sulitzer Bais Medrash 
Rabbi Avrohom Hartman

GATESHEAD, UK 
Rabbi Dov Oppenheimer

GIBRALTAR
Massias Hall 
Rabbi Rafi Bitan

JACKSON
Khal East Veterans  
Rabbi Baruch Issac

HOUSTON
Meyerland Minyan 
Rabbi Menachem Bressler 
Rabbi Shea Lazenga

LAKEWOOD
Bais HaVaad 
Rav Dovid Grossman

Bais Medrash Ohev Yisroel 
Dayan Shmuel Honigwachs 
Reb Shaya Ellinson

Bais Medrash of Chestnut 
Rabbi Yosef Greenfeld 

Bernath and Rosenberg 
Rav Baruch Fried 
R' Yossi Schuck 
R' Yehoshua Wolf 

Bitbean 
Rabbi Aryeh Caplan 
R' Ephraim Arnstein

Clearstream Chabura 
Rabbi Yosef Fund 
R' Yitzy Rosenbaum

Kehal Nachlas Yaakov  
Rabbi Mayer Boruch Turin 
R' Moshe Netzer 

Kehilas Heartstone 
Rabbi Avrohom Ellman 

Madison Executive Offices 
Rabbi Doniel Dombroff

Minyan Avreichim Sefaradi 
Rav Ariel Ovadia

LAWRENCE
Greater Five Towns Chaburah 
(In Formation) 
Reb Yakov Lowinger 
Rabbi Mattisyahu Blumenthal

Yeshiva Gedolah Ateres Yaakov 
Rabbi Yisroel Gold

LOS ANGELES 
Bait Aaron Torah  
Outreach Center 
Rabbi Moshe Nourollah 
R' Avraham Hirshberg 

Kollel of LA 
Rabbi Zalmen Frager

LIDO BEACH 
Lido Beach Synagogue 
Reb Yakov Lowinger

MARGATE 
Young Isreal of Margate NJ
Rabbi Yankey Orimland

MINNEAPOLIS
Minneapolis Kollel
Rabbi Maeier Kutoff 
Rabbi Binyomin Stoll 

Yeshiva of Minneapolis 
Rabbi Binyomin Stoll 

MONSEY
Brisker Kollel 
Rabbi Michoel Illes 

Congregation Torah Utfila
Rabbi Moshe Langer

Haverstraw Community 
Chabura 
Rabbi Tzvi Rubin

Khal Chaye Avraham 
Rav Yecheskel Spitzer 
Rabbi Eli Moskovitz

Monsey Night Kollel 
Rabbi Yisroel Sapirstein 
Reb Shimon Marlin 

Zichron Yakov 
Rabbi Yehuda Russack 
R' Simcha Levi

PASSAIC 
Rabbi Yaakov Pascal

PHILADELPHIA 
Philadelphia Community Kollel 
Rabbi Yosef Prupas 
Rabbi Yaakov Baum

QUEENS
Congregation Ohr  
Bechor Halevi 
Rabbi Chaim Schwartz

RIVERDALE 
Riverdale Kollel 
Rabbi Michoel Ghermezian

ST. LOUIS 
St. Louis Chabura 
Rabbi Eliyahu Chaim Goldstone  
Reb Yaakov Klein

STATEN ISLAND 
Kehilas Niles 
Rabbi Dovid Waldman

TORONTO 
Kollel Ohel Yom Tov  
Rabbi Chesky Weiss

THORNHILL
Ateres Mordechai 
Thornhill Kollel 
Rabbi Yosef Rothbart

WATERBURY 
Yeshiva Ateres Shmuel 
Rabbi Bernstein

WEST HEMPSTEAD 
Beis Medrash of  
West Hempstead 
Rabbi Dov Greer 

Young Israel of W. Hempstead 
Reb David Felt 
Reb Aaron Gershonowitz

WOODMERE 
Aish Kodesh 
Rabbi Yoni Levin 

Kehillas Bnai Hayeshivos 
Rabbi Shmuel Witkin



As participants amass a broad and deep knowledge on an academic level directly from the source — coupled with real life 
scenarios presented by experienced Dayanim — they will acquire the clarity to determine not only what is a שאלה, but, more 
important - why. 

Only through עמלות בתורה — understanding the fundamentals of the subject — can one truly appreciate and internalize what 
defines right and wrong.

Similar to a sofer who, with his intensive knowledge of  hilchos safrus, is confident and secure in the propriety of his profession; 
so, too, businessmen will gain the peace of mind knowing with conviction that they ply their trade be’emunah uveyosher. 

This ambitious project will harness the 
collective expertise of a team comprised 
of advanced talmidei chachamim, 
experienced, seasoned Dayanim, 
that are well versed in corporate 
practice and common business norms. 
Collaborating with a talented group of 
editors and writers, they have created 
a syllabus and curriculum of study, with 
accompanying shiurim and personal 
guidance.

What How

Why

The core curriculum is segmented in modules, and can be 
learned as an individual self paced; or, participants can join 
chaburos coordinated by the Bais HaVaad for those that 
desire group study. Page by page, step by step, the learning 
will be facilitated with a daily audio “Blatt shiur” guiding the 
participant through the sources as well as a weekly video 
shiur presented on each topic by Dayanim that will share 
fundamental and practical applications of the sugya covered.

Daily practical Q&A applications of the subject matter will be 
offered alongside through the Business Halacha Daily series.

I N - D E P T H  B U S I N E S S  H A L A C H A  C U R R I C U L U M

M I S S I N  To facilitate and provide a framework for the frum businessman to gain the 
in-depth halachic knowledge he needs for contemporary business dealings. 

V I S I O N  Through increased knowledge and guidance,  Yorucha will elevate the frum 
public’s adherence to halacha as it pertains to choshen mishpat and standard business practices.

  888.485.VAAD(8223) #303

  yorucha@baishavaad.org
  baishavaad.org/yorucha 

JOIN THE  
YORUCHA INITIATIVE!

3 WAYS TO JOIN:
AS AN INDIVIDUAL

AS A COMMUNITY

AS A BUSINESS

Join the national Yorucha chabura together!

Tap into the physical or digital resources via 
hard copies, web, email and/or whatsapp.

Connect with Bais HaVaad Dayanim and 
Poskim for any questions you may have, as 
well as arranging study sessions with a Dayan, 
setting up a chavrusa, and more.

Reach out to organize a choshen mishpat 
chabura in your own shul.

Set up or join a community or shul chabura

Set up a Board Room Bais Medrash in your business

Mincha Learning In just 5 minutes a day, 
before or after Mincha, you can learn short, 
practical and insightful Business Halachos.

Weekly Lunch & Learn Join a deeper dive 
into the background of the halachos by 
understanding the sugya behind the halachos 
as well.

Bal Harbour  •  Baltimore  •  Belle Harbor  •  Boston   •  Brooklyn  •  Catskills  •  Chicago  •  Cincinnati  •  Cleveland  •  Dallas  •  Detroit  •  Fairlawn  •  
Far Rockaway  Gateshead, UK  •  Gibraltar • Houston •  Jackson  •  Lakewood  •  Lawrence  •  Los Angeles   •  Lido Beach  •  Margate  •  Minneapolis  
•  Monsey   Passaic  •  Philadelphia  •  Queens  •  Riverdale   •  St. Louis  •  Staten Island  •  Thornhill  •  Toronto  •  Waterbury  •  W. Hempstead   •  
Woodmere

C U R R E N T 
C H A B U R O S


