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 GENERAL MALPRACTICE

There is a daf-long sugya in Bava Kama setting forth 
the rules of general malpractice, the first half of which 
deals with “blue-collar” malpractice, i.e. malpractice 
committed in the course of the provision of a service 
involving manual labor, and the second half with “white 
collar” malpractice, i.e., malpractice committed in 
the course of the provision of a service involving the 
intellect and the faculty of judgment.

In the course of its discussion, the Talmud distinguishes 
between workers of various levels of expertise, where 
the greater the level of expertise, the less culpability 
for malpractice there is, and between a worker who is 
charging for his service and one who is not, with the 
former having greater liability than the latter.

There are primarily three possible doctrines under 
which one who commits malpractice can be held 
liable: direct tortfeasance (mazik be-yadayim); indirect 
tortfeasance (grama / dina de-garmi); and custodianship 
(shemirah). (In week 3, we discuss additional bases for 
malpractice liability.)

 MEDICAL MALPRACTICE

Medical malpractice is discussed in a series of Toseftos 
in various masechtos, and the laws are codified by the 
Shulchan Aruch in Yoreh Deah rather than Choshen 
Mishpat. The basic rule is that a properly qualified 
physician whose treatment results in injury or death to 
his patient cannot be held liable in court (be-dinei adam), 
although he is morally liable (be-dinei shamayim).

Various authorities maintain that if the physician 
exhibited no negligence at all, but did the best he could 
and nevertheless wound up harming the patient, or 
took a justified calculated risk that resulted in his harm, 
then he has no liability at all. On the other hand, in 
various scenarios of gross negligence or recklessness, 
the physician may be held liable even in court.

RELIANCE AND LIABILITY UNDER SECULAR LAW

Another doctrine sometimes invoked in situations of 
malpractice is that of reliance. The Ritva espouses the 
position that when one party makes a commitment 
to another party and fails to fulfill it, and there 
was detrimental reliance by the other party on the 
commitment, then the party that made the commitment 
is liable for the other party’s loss (even a loss of potential 
profit, for which a tortfeasor would not be liable), since 
he is considered an arev (guarantor). There is, however, 
considerable debate among the acharonim as to whether 
this doctrine of the Ritva is normative halachah.

In addition to the various halachic doctrines and rules 
governing malpractice, authorities debate whether 
a contemporary victim of medical malpractice is 
halachically entitled to compensation to which he is 
entitled according to secular law which exceeds that to 
which he is entitled according to native halachah.

CORRUPTION AND SELF-DEALING

Beyond the rules of bribery, traditionally applied 
specifically to judges, halachah has no systematic 
discussion of corruption and self-dealing. There are, 
however, a number of potentially far-reaching rulings 
on various aspects of the topic:

On matters of public interest, voters are obligated to 
express their opinions “for the sake of Heaven.”

Holders of public office in general must meet the same 
qualifications as actual judges. Some authorities extend 
this rule even to ordinary citizen-electors when voting 
on public questions.

Similarly, the prohibition against bribery is extended 
from actual judges to public officials in general.

While there is no definitive prohibition against self-
dealing in general, halachic authorities and scholars 
have forbidden various forms of it under the categories 
of theft, conflict of interest (nogea be-davar), bribery, 
and deception (geneivas daas).

Sugya Introduction
Concepts that will be discussed in this topic

MALPRACTICE
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If I hire an HVAC technician to service an HVAC unit, and 
in the course of the work he damages it, is he liable for the 
damage? 

Is a victim of medical malpractice permitted to sue the liability in 
secular court? 

If a lawyer or financial advisor 
gives bad advice to a client, 
and this results in a financial 
loss to the client, is he liable 
for the loss? 

May a hiring 
manager accept 
a kickback from 
a job applicant 
in exchange for 
granting the 
applicant preference 
in hiring? 
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34 P R O F E S S I O N A L  M A L P R A C T I C E

A doctor who practices with the permission of a Bais Din, is not liable for 
injuries he causes, unless they were more than would be expected.

תוספתא בבא קמא פרק ט הלכה ג 
רופא שריפא ברשות בית דין והזיק פטור, אבל אם חבל יותר מן הראוי חייב.

הודפס ע"י תכנת אוצר החכמה    807תלמוד בבלי  <עוז והדר> - כב בבא קמא תלמוד בבלי עמוד מס  



35

Although a doctor who practices with the permission of a Bais Din, is not 
held liable for malpractice, in the eyes of Heaven he is culpable.

תוספתא בבא קמא פרק ו הלכה ו 
הגם שהרופא ברשות ב"ד פטור מדיני אדם, מכל מקום דינו מסור לשמים.

הודפס ע"י תכנת אוצר החכמה    793תלמוד בבלי  <עוז והדר> - כב בבא קמא תלמוד בבלי עמוד מס  



36 P R O F E S S I O N A L  M A L P R A C T I C E

Even a doctor who practices with the permission of a Bais Din must go into 
exile if he mistakenly killed a patient.

תוספתא מכות פרק ב הלכה ה 
אף רופא העושה ברשות בית דין, אם שגג והרג את הנפש הרי זה גולה.

הודפס ע"י תכנת אוצר החכמה    144תלמוד בבלי  <עוז והדר> - כו מכות תלמוד בבלי עמוד מס  
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A doctor who practices with the permission of a Bais Din and causes injury 
on purpose is liable, but he is not liable for accidental injury, because this 
is the benefit of society. It seems from here that the leniency toward a 
doctor who accidentally causes harm is a special enactment for the 
benefit of society.

תוספתא גיטין פרק ג הלכה יג 
הרופא ברשות בית דין בשוגג פטור ובמזיד חייב "מפני תיקון העולם". ולכאורה הכוונה דמה 

שפוטרין אותו כששגג והזיק הוא תקנת חכמים מפני תיקון העולם.

הודפס ע"י תכנת אוצר החכמה    737תלמוד בבלי  <עוז והדר> - כ גיטין תלמוד בבלי עמוד מס  



38 P R O F E S S I O N A L  M A L P R A C T I C E

In this passage, the Ramban provides many of the fundamental Torah 
attitudes towards medicine and health professionals. He writes that both 
the doctor and the patient are specifically enjoined by the Torah to engage 
in the practice and use of medicine, and they are not to worry that perhaps 
they shall err and cause injury or death. Rather, they are doing a mitzvah 
with their efforts, provided they do so with care and prudence. When Chazal 
denigrate doctors as being destined for gehinom, they are referring to 
those who don’t use proper caution when administering care. He concludes 
that only an expert and knowledgeable doctor who has the consent of Bais 
Din should provide care, and only when there is no one more suited for the 
task than they. Otherwise, they shouldn’t practice medicine, and if they do, 
they are liable for any damage or injury they may cause.

רמב"ן תורת האדם, שער הסכנה 
דברים אלו של הרמב"ן הם יסוד גדול לסוגיא של רפואה בכלל, ובפרט ברופא שטעה והזיק. 
ותורף דבריו שמה שהתורה "נתנה רשות לרפאות" כולל גם שלא יחוש הרופא והמתרפא שמא 
יטעו ויגרמו מיתה או היזק, אלא אדרבה מצוה היא בידם, ואם נהג כשורה וטעה "לבו אנסו". 
ומה שאמרו חז"ל "טוב שברופאים לגיהנם", היינו לגנות את אלו שעושים בפשיעה וזדון. אך 
מסיק שאין לעסוק ברפואות אלא מי שהוא בקי וחכם ואין גדול ממנו, דבלא"ה הרי זה בכלל 

שופך דמים. וכן אם ריפא שלא ברשות ב"ד והזיק הרי זה חייב.

הודפס ע"י תכנת אוצר החכמה 258חידושי הרמב"ן <זכרון יעקב> - ברכות, מועד, דרשה לר"ה, הלכות לולב, תורת האדם משה בן נחמן (הרמב"ן) עמוד מס  
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הודפס ע"י תכנת אוצר החכמה 259חידושי הרמב"ן <זכרון יעקב> - ברכות, מועד, דרשה לר"ה, הלכות לולב, תורת האדם משה בן נחמן (הרמב"ן) עמוד מס  



40 P R O F E S S I O N A L  M A L P R A C T I C E

Further Iyun: Ohr Someach discusses whether the Halacha is in 
accordance with the Tosefta that a doctor who causes death must go into 
exile.

יתר עיון: אור שמח הלכות רוצח ושמירת הנפש ה:ו 
האור שמח דן בדברי התוספתא והרמב"ן אם הם אליבא דהלכתא שרופא שהמית בשוגג חייב 

גלות.

  

ליתר עיון
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The Tashbetz writes that only doctors who work with their hands and inflict 
harm are liable in the eyes of Heaven for any errors. Whereas a doctor who 
heals through medications and therapies is not liable for his mistakes if he 
did not intend to cause injury. The reason for this distinction is not clear.

שו"ת תשב"ץ חלק ג' סימן פב, סוף התשובה ד"ה ונראה
התשב"ץ מחלק דדוקא "רופא החבורות במלאכת היד" חייב בדיני שמים כששגג והזיק. משא"כ 
"רופא חולים במשקים ובמשלשליות ובמרקחות ובמרחצאות והנחות" פטור כשטעה ולא נתכוין 

להזיק, אף בידי שמים. אולם טעם וגדר חילוקו אינם ברורים כל כך

 

 

 

 

 

 

  



42 P R O F E S S I O N A L  M A L P R A C T I C E

The Tzitz Eliezer questions the opinion of the Tashbetz: If a doctor who 
uses his best judgement is not culpable in the eyes of Heaven, why isn’t 
that so with regards to a surgeon as well? We cannot argue that a doctor is 
not actively hurting a patient, whereas a surgeon is, because prescribing 
the wrong medication should also be viewed as an act of poisoning?

שו"ת ציץ אליעזר ח"ד סימן יג אות ב’ 
הציץ אליעזר פקפק בחילוקו של התשב"ץ דממה נפשך, אם אמרינן "אין לו אלא מה שעיניו 
רואות" יש לפוטרו אף כשעושה בידים, ואם זה אינו מספיק אז אפילו כשמרפא בסמים וכדו' הרי 

הוא שופך דמים ממש ככל אדם שמשקה לחבירו סם המות דבודאי נקרא רוצח?

הודפס ע"י תכנת אוצר החכמה    79ציץ אליעזר - ד ולדנברג, אליעזר יהודה בן יעקב גדליהו עמוד מס  
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Further Iyun: Minchas Yitzchak explains that the Tashbetz is differentiating 
between a doctor who causes an injury directly as opposed to one who 
prescribes the wrong medication which causes harm indirectly. However, 
he does not understand why this should be a factor in the eyes of Heaven. 
Regardless, he adds, if the doctor administered the medication, then he 
would be considered to have caused the injury by hand.

יתר עיון: שו"ת מנחת יצחק חלק ג’ סימן קד 
בין רופא העושה בידים למי שלא עשה שום מעשה  יצחק הבין את חילוק התשב"ץ  המנחת 
בידים, אך נשאר בצ"ע למה יהיה חילוק בזה לענין דיני שמים? עכ"פ כתב שאם נתן הזריקה 

בידים דינו כשאר רופא העושה מעשה בידים.

הודפס ע"י תכנת אוצר החכמה    275מנחת יצחק <מהדורה חדשה> - ג ווייס, יצחק יעקב בן יוסף יהודה עמוד מס  

ליתר עיון



44 P R O F E S S I O N A L  M A L P R A C T I C E

The Torah specifically allows a doctor to practice medicine, and this is 
considered a mitzvah and pikuach nefesh. One who withholds care from 
a patient in need is guilty of murder, even if there are other practitioners, 
because perhaps this person will specifically be healed through him. 
However, one should only practice if he is an expert and there is no one 
more suitable than he. One who has the consent of a Bais Din to practice 
cannot be held liable for injuries or death, only in the eyes of Heaven. If he 
does not have the consent of Bais Din then he is liable for all injuries.

שו"ע יורה דעה סימן שלו סעיף א' 
התורה נתנה רשות לרופא לרפאות, והיא מצוה של פיקוח נפש, ואם יכול לרפאות ואינו עושה 
כן הרי"ז שופך דמים אפילו יש רופאים אחרים, שמא דוקא יתרפא על ידו. אמנם דוקא שהוא 
בקי ואין מי שגדול ממנו. ואם ריפא ברשות ב"ד פטור על היזקו אבל חייב בידי שמים, ושלא 

ברשות חייב אפילו הוא בקי.

הודפס ע"י תכנת אוצר החכמה    336שלחן ערוך <הרגיל> - ו יו"ד ג קארו, יוסף בן אפרים עמוד מס  
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Bais Hillel explains that “consent from a Bais Din” can either be literal 
or the general acceptance by the community. As for being deemed an 
“expert”, one may either attain this designation by receiving an official 
doctorate degree, or by being recognized by the public as an expert for 
having studied medical literature.

בית הלל יורה דעה סימן שלו סעיף א' 
דעת הבית הלל ד"רשות בית דין" מקרי או רשות ממש מבית דין או קבלת הקהל, וכן "בקי" 
מקרי או שיש לו דאקטרי"רט )doctorate( או שהוא מומחה מחמת שקרא בספרי רפואה 

ואנשים חושבים אותו למומחה.

הודפס ע"י תכנת אוצר החכמה    240בית הילל - יו"ד הילל בן נפתלי הירץ עמוד מס  

"נראה מה שכתב אם הוא בקי ר"ל אם יש לו כתב מאותו מקום שנתנו 
שם רשות לרפאות מרופאים מומחים שקורין אותו בל"א דאקטרי"רט, 
ואף על פי כן צריך רשות בית דין ישראל לרפאות, ואז אם ריפא שלא 

ברשות בית דין חייב בדיני אדם. ואם קיבלו אותו באיזה קהל וגם יש לו 
כתב כנ"ל זהו מקרי רשות בית דין ופטור בדיני אדם. אבל אם אין לו 

רשות בית דין אף שיש לו כתב כנ"ל חייב בדיני אדם. ועוד אחרת, אם 
יש לו רשות בית דין אף שאין לו כתב כנ"ל שקורין דאקטרי"רט פטור 

מדיני אדם. שכן ישנו במדינתינו איזה רופאים שאין להם שום כתב כנ"ל 
אך שהם מומחים מחמת שקוראים באיזה ספרים של רפואות, ומרגלא 

בפומיה דאינשי שהם מומחים וכיון שקיבלו עליהם הקהל פטורים מדיני 
אדם."
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The Aruch Hashulchan rules that nowadays one is only considered an 
expert doctor if he has received a license from the government to practice 
medicine. Tzitz Eliezer adds that consent from a Bais Din is unnecessary 
nowadays, either because acceptance by the community suffices, or 
because the recognition of expertise by the government is enough. He 
also qualifies the requirement that there be no one more suitable for the 
task. He says this refers to cases where the greater expert is available to 
deal with this patient, and it’s the kind of condition that greater expertise 
is likely to be beneficial.

שו"ת ציץ אליעזר ח"ה רמת רחל סימן כב 
־הערוך השולחן כתב דהאידנא צריך להיות מוסמך מהממשלה לרפאות חולים. ודעת הציץ אלי

עזר דבזמן הזה באמת אין צריך רשות בית דין, או משום שסגי בקבלת הקהל, או משום אישור 
הממשלה, או מצד שאין בתי הדין שבזמנינו בקיאין ברפואות. והציץ אליעזר גם כן מצמצם את 
התנאי שלא יהא שם גדול ממנו דמיירי דוקא כשסיפק ביד הגדול לטפל בחולה שלפנינו, וגם אין 

הרפואה מפורסמת, באופן שיש תועלת במי שהוא בקי וגדול יותר.

הודפס ע"י תכנת אוצר החכמה    38ציץ אליעזר - רמת רחל, אבן יעקב ולדנברג, אליעזר יהודה בן יעקב גדליהו עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    39ציץ אליעזר - רמת רחל, אבן יעקב ולדנברג, אליעזר יהודה בן יעקב גדליהו עמוד מס  

הודפס ע"י תכנת אוצר החכמה    40ציץ אליעזר - רמת רחל, אבן יעקב ולדנברג, אליעזר יהודה בן יעקב גדליהו עמוד מס  
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Aruch Hashulchan limits the culpability of a doctor in the eyes of Heaven 
to instances where he could have known or done better. If not, he is 
completely blameless and has performed a mitzvah with his efforts on 
behalf of the patient.

ערוך השלחן יו"ד סימן שלו סעיף ב' 
־דעת הערוך השולחן דחיוב הרופא בדיני שמים כשהזיק וחיובו בגלות כשהרג אינם אלא כשנת

רשל ולא עיין יפה. משא"כ אם עיין כהוגן אין בו שום חטא.

הודפס ע"י תכנת אוצר החכמה    535ערוך השלחן - ה (יו"ד ב) אפשטיין, יחיאל מיכל בן אהרן יצחק הלוי עמוד מס  
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R. Shlomo Zalman Auerbach also assumes that a doctor who could not 
have done better is completely blameless in the eyes of Heaven. He writes 
that a doctor is only liable in the eyes of Heaven if he made an avoidable 
mistake, such as giving the wrong medication. Accordingly, a doctor who 
makes avoidable mistakes remains liable only to Heaven and cannot be 
held liable in Bais Din.

נשמת אברהם יו"ד סימן שלו אות ט' )בשם הג"ר שלמה זלמן אויערבאך זצ"ל( 
גם דעת הגרשז"א שכשלא היתה רשלנות מצד הרופא, אינו חייב על אסון שקרה. ובמכתב אחר 
כתב דחיוב הרופא בגלות לא מיירי כלל כשהטעות היתה בשיקול הדעת, אלא בנתכוין ליתן 
לחולה תרופה נכונה ושגג ונתן לו תרופה אחרת וכה"ג. ולפי דברי הגרשז"א במכתב השני יוצא 
דהשו"ע שפסק דאם "טעה והזיק פטור מדיני אדם וחייב בדיני שמים, ואם המית ונודע לו ששגג 
גולה על ידו" מיירי בכה"ג, שנתכוין ליתן תרופה נכונה ושגג ונתן לחולה תרופה אחרת, ובכל 

זאת פסק השו"ע דפטור בדיני אדם, הרי מבואר דאף בכה"ג פטור בדיני אדם

הודפס ע"י תכנת אוצר החכמה    460נשמת אברהם <מהד"ב> - ב אברהם סופר, אברהם עמוד מס  
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Tzitz Eliezer implies that a doctor who makes an avoidable error, such 
as confusing a medication, is considered an accidental mazik and may 
even be liable in Bais Din. This would imply that what the Shulchan Aruch 
writes that one is “liable in the eyes of Heaven” would even apply to an 
unavoidable error.

שו"ת ציץ אליעזר חלק ה’ רמת רחל סימן כג אות ב’ 
מהציץ אליעזר לכאורה מבואר דבטעה הרופא והחליף את זריקת החולה וכדומה חייב אליבא 
דכו"ע. ונראה שחייב בזה גם בדיני אדם, וכמו שכתב הציץ אליעזר דאדם מועד לעולם. ולפי זה 
מה שפסק השו"ע "שאם טעה וכו' חייב בדיני שמים" על כרחך לא מיירי בכה"ג. ובשו"ת מנחת 

יצחק חלק ג' סימן קה הסכים לדברי הציץ אליעזר.

 



51

R. Zalman Nechemia Goldberg also concludes that a doctor is only liable 
in the eyes of Heaven if he made some sort of error, but not if takes a 
calculated risk. He also discusses a doctor who prescribes a wrong 
medication or procedure, which is then performed by a nurse or another 
doctor, whom would be held responsible and to what degree.

קובץ תחומין חלק יט, הג"ר זלמן נחמיה גולדברג זצ"ל 
מחושב  סיכון  כשלקח  ולא  טעות  איזה  כשעשה  אלא  אינו  הרופא  חיוב  שכל  הגרז"נ  דעת 
)calculated risk(, והיינו כדעת הערוך השולחן והגרשז"א. גם דן שם ברופא שרשם תרופה 
והאחות נתנה את התרופה בפיו של החולה, או ברופא מנתח שציווה לנתח ורופא אחר ביצע 

את הניתוח – והחולה ניזוק, אם יש לחייב את הראשון, מדין גרמי או גרמא.
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Further Iyun: Rav Zafrani discusses a mohel who did not perform the 
circumcision properly, causing the patient to undergo further surgeries. 
He suggests that the mohel would not be liable if had offered his services 
for free. However, if he was paid, perhaps he would be culpable in the eyes 
of Heaven.

יתר עיון: שמרו משפט סימן פו 
־הגר"ש זעפראני שליט"א דן במוהל שלא מל כראוי, ומחמת זה הוצרכו לבצע ברית בניתוח כש

גדל התינוק. עיין שם שצידד לפוטרו בנידון דידיה בדיני אדם, ואף בדיני שמים נראה לו לפוטרו 
לכל הפחות כשעשה בחנם, ועיין מה שדן בדין פועל שהזיק על ידי גרמא.

הודפס ע"י תכנת אוצר החכמה    335שמרו משפט - א זעפראני, שלמה בן יצחק עמוד מס  

ליתר עיון
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הודפס ע"י תכנת אוצר החכמה    336שמרו משפט - א זעפראני, שלמה בן יצחק עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    337שמרו משפט - א זעפראני, שלמה בן יצחק עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    338שמרו משפט - א זעפראני, שלמה בן יצחק עמוד מס  

הודפס ע"י תכנת אוצר החכמה    339שמרו משפט - א זעפראני, שלמה בן יצחק עמוד מס  
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Further Iyun: Rav Fleishman writes at length about a doctor who erred and 
caused a child to be born with brain damage. He too suggests that had 
the doctor been paid for his services then he is liable for the damage. Note 
however, that his implication that a doctor is forbidden to take pay above 
his “s’char batala” is difficult to understand, as the Poskim have already 
explained why this would be permitted nowadays, see Igros Moshe YD 4:52 
and Nishmas Avraham ibid. pg 440.

יתר עיון: קובץ עומקא דדינא תשס"ו 
והאריך הרבה  ילד עם מום מוחי,  נולד  דן ברופא שמחמת רשלנותו  הגר"י פליישמן שליט"א 
בסוגיא דידן, ועיין במסקנותיו. וגם הוא מחייב את הרופא כשעשה בשכר, ע"ש אות ג'. אולם 
שני הטעמים הראשונים שלו בזה הם לכאורה תמוהים, דנראה מדבריו דכל רופא שנוטל יותר 
משכר בטלה הרי הוא עושה שלא כדין, ותימה לומר כן ולהוציא לעז על כמה וכמה רופאים 
יראים ושלמים שנוטלים שכר על עבודתם, ובאמת שכבר לימדו הפוסקים זכות על הרופאים, 

עיין שו"ת אגרות משה יו"ד חלק ד’ סימן נב ונשמת אברהם שם עמוד תמ, וצ"ע.

הודפס ע"י תכנת אוצר החכמה    71עומקא דדינא - ג קובץ עמוד מס  

ליתר עיון
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הודפס ע"י תכנת אוצר החכמה    72עומקא דדינא - ג קובץ עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    73עומקא דדינא - ג קובץ עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    75עומקא דדינא - ג קובץ עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    76עומקא דדינא - ג קובץ עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    77עומקא דדינא - ג קובץ עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    78עומקא דדינא - ג קובץ עמוד מס  

<<
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הודפס ע"י תכנת אוצר החכמה    79עומקא דדינא - ג קובץ עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    80עומקא דדינא - ג קובץ עמוד מס  





him. If that is not plausible, any capable doctor may treat the patient. 
He further says that this rule only applies to a very challenging or 
unique treatment or procedure. For more simple, typical procedures, 
any capable doctor may perform the treatment.  

WHAT QUALIFIES AS NEGLIGENCE: 

As previously stated, if a doctor damages a person while treating him, 
he is not liable in dinei odom but bears liability in dinei shomayim. 

The Aruch Hashulchan and Rav Shlomo Zalman Auerbach say that a 
doctor only bears even this level of responsibility if he was negligent in 
some way. For example, if a doctor causes damage to a patient because 
he did not examine him thoroughly enough or was not careful enough 
during a procedure, he is liable in dinei shomayim; however, if he did the 
best he could do at the time and followed the best medical advice, he 
bears absolutely no responsibility if the procedure ends up harming the 
patient. In such a case, the doctor would also not be obligated to go 
into exile if the patient dies as a result of the procedure.  

Rav Zalman Nechemiah Goldberg notes that some medical procedures 
inherently contain calculated risks. A doctor may perform surgery on 
a patient with the hope that the procedure will cure him or extend 
his life, with the knowledge that there is always some risk that the 
patient will die on the operating table. The doctor may be willing to 
take the risk in order to give the patient a good chance of recovery. If 
the doctor does a thorough and competent job, he bears no liability 
for any damage or loss of life the procedure may result in and has no 
obligation to go into exile if the patient dies. 

The Poskim discuss a case where a doctor damages a patient through 
carelessness – for example, he wants to give him a certain bottle 
of medication and accidentally hands him the wrong bottle or if he 
accidentally grabs an unsterilized knife to perform surgery when he 
intended to take hold of a sterilized knife. In such a case, Rav Shlomo 
Zalman Auerbach rules that the halachos of the Tosefta would apply 
and the doctor would be liable in dinei shomayim but not in dinei odom 
(and he would have to go into exile if the patient dies). The Tzitz Eliezer 
and Minchas Yitzchak disagree and say that if a doctor is careless in 
this manner, he has no excuse for the damage he caused and he is 
liable even in dinei odom.  

A MEDICAL UNDERLING: 

It is common for a doctor to make a decision as to how to treat a patient 
and then assign the actual procedure to be carried out by a lower-level 
doctor or nurse. If the doctor offered detrimental instructions that 
damaged the patient, who is responsible? The authorizing doctor or 
the one who actually performed the procedure?   

Rav Zalman Nechemiah Goldberg says that if the doctor gave faulty 
instructions, he may be held liable at least in dinei shomayim. (He 
discusses whether this indirect form of damage would be classified as 
“grama”, which only bears liability in dinei shomayim, or “garmi”, with 
bears liability even in dinei odom.) 

He says that the underling who actually performed the procedure 
would have no liability, as he is merely following orders. 

If, however, he has the knowledge and expertise on his own to know 
that the higher doctor’s orders are detrimental, and he follows them 
anyway, he does bear responsibility.  He proves this from the Gemara 
that says that if a beis din accidentally loses count of how many lashes 
a person received and hits him additional times, the agent of beis din 
who is actually doing the hitting is held liable and has to go into exile if 
the person dies. The reason for this is because the agent was capable of 
counting on his own; therefore, he can be held responsible for striking 
the man more than was warranted. We can learn from here that if a 
lower-level doctor is capable of knowing on his own that the higher 
doctor is giving bad orders, he would be responsible for the outcome.   

IF THE DOCTOR IS PAID:

There is a discussion amongst contemporary Poskim if the halacha 
would change at all if a doctor is paid for his services (as is the case 
with almost all doctors today). 

Rav Yosef Fleischman argues that if a doctor is paid there are a number 
of reasons that he could be held liable even in dinei odom. Firstly, he 
says that doctors are supposed to work for free according to halacha. 
(We learn this from the Gemara’s famous drasha of “Mah ani b’chinam 
af attah b’chinam.” Just like Hashem does not charge, man is also not 
supposed to charge for spiritual work.) Accordingly, he says that if 
a doctor charges his patients money, it cannot be said that he has 
reshus beis din, which means that he is not exempt from paying for his 
mistakes. 

Secondly, he says that the only reason a doctor is exempted from 
liability is because of tikkun olam. Again, if a doctor is going against 
halacha and charging for his services, he says that his work cannot be 
considered tikkun olam, which would mean that he is not exempted 
from liability.

Finally, he shows that the Ramban compares a doctor to other 
types of professionals. As we explained in Part 1 of this series, other 
professionals who are paid for their services are liable for damages. 
Accordingly, he says that if a doctor is paid he should be held liable as 
well. 

He notes that although it is against halacha for a doctor to charge 
in order to make a profit, he is definitely permitted to charge “schar 
beteilah”, an amount of money to cover the cost of his own expenses 
and lost time; therefore, if a doctor is only charging schar beteilah, the 
first two reasons to obligate him to pay for damages would not apply, 
but the third reason would still be applicable. 

Rav Fleischman’s first two reasons are very debatable. While it is 
true that the Gemara says that doctors should practice for free, the 
Poskim offer numerous reasons why there is no problem for doctors 
to charge in contemporary society. Rav Moshe Feinstein says that 
Jewish people prefer using Jewish doctors. If Jewish doctors wouldn’t 
charge, they wouldn’t be able to make a living and would be unable 
to retain a practice; therefore, it is in the public interest for them to 
charge a fee and is certainly not prohibited. The Nishmas Avrohom 
quotes Rishonim who say that people who devote their lives to public 
service are allowed to be compensated and, in fact, need to be paid in 
order to be able to live. He says that when the Gemara says that Jews 
should treat others for free, it is not talking about doctors who practice 
their craft for a living. Rav Shlomo Zalman Auerbach says that a Jewish 
doctor’s fee can be considered schar beteilah because he could have 
treated non-Jewish patients and made money that way, and he is 
giving up that money to treat Jews. 

In any event, a Jewish doctor today is certainly permitted to charge a 
fee, which makes it very difficult to accept that a doctor who charges 
would automatically not be considered to have reshus beis din. 

Rav Fleischman’s third reason sounds more plausible; however, the idea 
that a doctor who is paid is not exempt from liability is not mentioned 
in any of the earlier Poskim and is, therefore, hard to accept. 

Another contemporary Posek, Rav Shlomo Zafrani, does seem to 
lean towards accepting the idea that a doctor who is paid bears more 
liability. He discusses a case where a mohel is negligent and causes 
damage to a baby that the parents had to pay to fix. He compares a 
mohel to a doctor and says that the mohel would not be liable if he is 
an expert and was working for free. From his words, it seems that he 
is saying that the mohel is only exempt from liability if he is working 
for free, and he would not enjoy this exemption if he was being paid. 
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www.baishavaad.org/yorucha-topics  
Or signup to receive them via whatsapp:   732.232.1412



MEDICAL MALPRACTICE:

The topic of medical malpractice begins with four Toseftas, two in Bava 
Kama, one in Gittin, and one of Makkos. There are several approaches 
to understand these Toseftas, with the view of the Ramban being 
accepted by the Tur and Shulchan Aruch. 

As explained by the Ramban, the general halachos of medical 
malpractice are as follows: 

If a doctor causes damage to a patient in the course of his work, he 
is not liable in a halachic court (“dinei odom”); however, he does have 
an ethical responsibility (“dinei shomayim”) to compensate the patient. 
Furthermore, if a doctor accidentally kills a patient, he is obligated to 
go into exile (“golus”).

The Poskim explain that the reason a doctor is not liable in court is 
because of tikkun olam. The world needs doctors to treat patients, and 
if they would be held monetarily responsible for anything that goes 
wrong, they would be unwilling to attempt to treat people; therefore, 
they are exempted from paying for damages that result from their 
work. 

The halacha is that a doctor is only exempt from liability if he is working 
with what is known as “reshus beis din” (literally, “permission from beis 
din”). We will discuss the definition of this term below. 

Furthermore, it is stated that a doctor is only exempt from liability if 
he does not do something beyond the realm of what is appropriate. 
The exact parameters of what falls under this category are not fully 
clear but the Shevet Halevi cites a case of a dentist drilling the wrong 
tooth as an example of a medical professional doing something totally 
unnecessary.  

THE MITZVAH TO TREAT PATIENTS: 

The Shulchan Aruch says that it is a mitzvah for a doctor to treat and 
heal patients. If a doctor could treat a patient but decides not to, 
and the patient subsequently dies as a result, the doctor is guilty of 
bloodshed. 

However, if a doctor with more expertise is available, a standard doctor 
should not treat the patient and should step aside to allow the greater 
doctor to do the job. 

If a doctor insists on treating a patient even though he is not qualified, 
and thereby causes the death of the patient, he is guilty of bloodshed. 

TWO TYPES OF TREATMENTS: 

The Tashbatz makes a distinction between a surgeon who performs 
invasive surgery by entering the body of the patient and a doctor who 
prescribes medicines and potions to treat a patient. 

He says that only a surgeon who enters the body of the patient bears 
a responsibility for damages b’dinei shomayim, while a physician who 
prescribes medicines and only treats the external body is not even 

liable in dinei shomayim. He says that the reason such a doctor bears 
no liability at all is because he did the best he could do and cannot be 
expected to do more than that. 

This distinction is hard to understand, as a surgeon also did the best 
that he could do but is still held liable in dinei shomayim. 

The Minchas Yitzchak suggests that the difference between the two 
types of doctors is that a surgeon who cuts open a patient’s body 
could be deemed a direct mazik; therefore, he bears a higher level of 
responsibility. A doctor who only prescribes medicine, however, only 
damages a person indirectly, and, therefore, cannot be held liable for 
any damages. 

While the Tur and Shulchan Aruch do not cite the Tashbatz as binding 
halacha, the Shevet Halevi notes that they do not explicitly rule against 
him. Accordingly, an external doctor could say “kim li” that he holds like 
the Tashbatz, and thereby exempt himself from the type of damages 
that an internal doctor would be liable for in dinei odom.  

RESHUS BEIS DIN: 

As we mentioned above, a doctor is only exempt from most damages 
if he has “reshus beis din.” 

The Poskim discuss the definition of this term and offer a number of 
explanations:

The Shoel U’Meishiv says that this literally means that a doctor needs 
permission from the local beis din to treat patients. Others understand 
that the intent is not that an actual beis din needs to give permission. 
The Bais Hillel says that one who is an expert in medicine, has 
accreditation from the body that certifies doctors, and is accepted as 
a medical authority by the community is considered a person who has 
reshus beis din. He adds that the main criteria is being accepted by the 
community as a professional, and a doctoral degree is not necessary if 
a doctor has that acceptance.  

The Aruch Hashulchan says that it was accepted in his time that reshus 
beis din is defined as having accreditation from the governmental 
authorities. 

The Tzitz Eliezer notes that today’s batei din are not qualified to 
certify doctors, as they usually lack a broad knowledge of the medical 
field; therefore, we rely on the government to certify doctors and 
this certification qualifies as reshus beis din. The Shevet Halevi says 
similarly that today’s batei din delegate the authority to certify doctors 
to the government. 

WHEN THERE IS A GREATER DOCTOR:

As mentioned above, the Shulchan Aruch says that a doctor should not 
treat a patient if a greater doctor is available. 

Does that mean that one has to seek out the best doctor in the world 
for any type of treatment?

The Tzitz Eliezer says that this rule only applies if the greater doctor is 
readily available and the patient is able to make an appointment with 
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As participants amass a broad and deep knowledge on an academic level directly from the source — coupled with real life 
scenarios presented by experienced Dayanim — they will acquire the clarity to determine not only what is a שאלה, but, more 
important - why. 

Only through עמלות בתורה — understanding the fundamentals of the subject — can one truly appreciate and internalize what 
defines right and wrong.

Similar to a sofer who, with his intensive knowledge of  hilchos safrus, is confident and secure in the propriety of his profession; 
so, too, businessmen will gain the peace of mind knowing with conviction that they ply their trade be’emunah uveyosher. 

This ambitious project will harness the 
collective expertise of a team comprised 
of advanced talmidei chachamim, 
experienced, seasoned Dayanim, 
that are well versed in corporate 
practice and common business norms. 
Collaborating with a talented group of 
editors and writers, they have created 
a syllabus and curriculum of study, with 
accompanying shiurim and personal 
guidance.

What How

Why

The core curriculum is segmented in modules, and can be 
learned as an individual self paced; or, participants can join 
chaburos coordinated by the Bais HaVaad for those that 
desire group study. Page by page, step by step, the learning 
will be facilitated with a daily audio “Blatt shiur” guiding the 
participant through the sources as well as a weekly video 
shiur presented on each topic by Dayanim that will share 
fundamental and practical applications of the sugya covered.

Daily practical Q&A applications of the subject matter will be 
offered alongside through the Business Halacha Daily series.

I N - D E P T H  B U S I N E S S  H A L A C H A  C U R R I C U L U M

M I S S I N  To facilitate and provide a framework for the frum businessman to gain the 
in-depth halachic knowledge he needs for contemporary business dealings. 

V I S I O N  Through increased knowledge and guidance,  Yorucha will elevate the frum 
public’s adherence to halacha as it pertains to choshen mishpat and standard business practices.
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