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Sugya Introduction

Concepts that will be discussed in this series of shiurim

The subject of ribbis is considered by many to be a
difficult and complicated topic. Many believe it is
best left as the sole domain of those who immerse
themselves in the two parallel seas of wisdom of
Choshen Mishpat and Yoreh Deah, which, when
combined, create the intricate perek known as Eizehu
Neshech.

The truth is, however, that there is a necessity for
everyone to have at least a basic idea of the laws
of ribbis. This is underscored by the fact that the
Torah lists six prohibitions that are transgressed by
one who lends money with interest. There are also
two prohibitions on the borrower, as well as specific
prohibitions for those involved in other ways, such as
the witnesses and the scribe, aside from the standard
prohibition of “lifnei iver”.

The numerous rabbinic prohibitions, which are
detailed and delineated by the Poskim, make it
all the more difficult not to stumble on a pitfall of
ribbis if one is not knowledgeable and vigilant. This
is magnified by the fact that the accepted mindset of
the contemporary business world is to unconcernedly
justify lending with interest because it is understood
that money has a cost and financing should be paid
for.

The objective of this segment is to try to simplify this
complex area of halacha, and to provide some clarity
regarding the laws of ribbis.

Part One focuses on the many possible prohibitions
and the stringency of this issur. It also touches on
those that are peripherally involved - for example, a
lawyer who drafts a loan document from one Jew to
another Jew - and how he could be stumbling upon
a Torah prohibition. It further deals with the heter
to lend with ribbis to a non-Jew and the question of
whether non-religious Jews have the same status as
non-Jews in this regard or not.

Part Two will focus on the definitions of various
forms of ribbis. We will discuss what is forbidden
by the Torah and what is forbidden Rabbinically.
As we shall see, to fit the parameters of the Torah
prohibition, the interest must be given in the form of
a loan and its amount must be predetermined. Other
forms of interest that do not fit these guidelines are
Rabbinical prohibitions, which are commonly known
as “avak ribbis.”

The category of “avak ribbis” consists of numerous
subcategories, such a ribbis given in the form of a
sale (rather than a loan) and ribbis given in an amount
that was not agreed upon in advance. Furthermore,
there is a more lenient form of avak ribbis known as
“ribbis mukdemes and ribbis m’ucheres,” ribbis given in
the form of a gift before the loan or afterward. The
chochomim evenwent so far as to create a prohibition
known as “ribbis devarim,” ribbis in the form of kind
words said by the borrower to the lender.

A major difference between the various forms of
ribbis will be how the money should be handled after
the lender already receives it and whether or not he
must return it.

In Part Three, we will look deeper into different
possible cases of ribbis. We will discuss whether
penalties and fees are considered ribbis, whether
ribbis needs a personal guarantee to be prohibited,
whether a sale with a buyback option could be
considered a loan, and other pertinent questions.

Part Four will explain the concept of heter iska, the
various issues that arise when formulating one, and
how to solve them.
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QUESTIONS ON
Ribbis Fundamentals

Below are some practical scenarios that will apply to the material

| am a lawyer and two Jewish clients asked me to draw up a loan
document. As | was going over it, | noticed that it seems to contain
clauses that involve ribbis. Is it my responsibility to do something

about it?

| would like to be mechabed my
father-in-law with sandaka'us

at my son's bris. However, my
father-in-law just lent to us a
huge sum of money to use as

a down payment for our new
house. | heard it is assur for a
loveh to be mechabed his malveh
at a bris; is that so in my case?

| was offered to invest
in a building where | will
provide the financing
and split the profits with
partners. Is there a way |
would be able to secure
my principal investment
against the possible loss
of value to the building?

Am | allowed to sign an operating agreement that charges interest as
penalty for those that don't comply to all the terms? What about a

service agreement that has recurring late fees?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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One may not accept an “iron sheep” agreement from a Jew, i.e. an
investment arrangement wherein the recipient accepts full accountability

for any losses while the profits are shared equally. According to Rashi this
would be ribbis derabanan, because the investor is “karov lischar v’rachok
mi‘hefesed’, meaning his risk is low in relation to his ability to profit, thus
rendering this similar to a loan with interest. Rabbeinu Tam assumes the
investor actually assumed a guaranteed profit in this case, therefore it

would actually be ribbis min Hatorah.
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One may not receive an investment wherein he guarantees the investor
a share in the profits and accepts upon himself all losses including
devaluation and other forms of damages. This would be forbidden even
if the investor pays the recipient for his labor. However, if the investor
accepts responsibility for either devaluation or damages then it would be
permitted.
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If the agreement guarantees the investor any profits in addition to
protection against any losses, then it would be ribbis min Hatorah. On the
other hand, if the investor accepts responsibility for damages including
regular theft and loss, then the recipient may guarantee the profits even
though he remains responsible for any devaluation.
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The Ramban wonders why a

“karov lischar v'rachok mi‘hefesed”

arrangement is not ribbis min Hatorah because the investor is guaranteed
against losses, so any profits should be considered ribbis? He proposes
a fundamental distinction: Ribbis min Hatorah is only if the profit is
guaranteed regardless of the loan's profits or losses. Whereas, if the
only profits being offered are limited to those that arise from within the
investment itself, this is ribbis derabanan and not min Hatorah. This is
crucial for understanding the parameters of a Heter Iska, which is only
permitted for a ribbis derabanan arrangement.
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One who provides an “iska” (investment) of money or goods to another
without specifying the terms, the default arrangement is provided by

Chazal: it is viewed as a half-loan/half-deposit. On the half that is a loan,
the recipient/borrower accepts all losses and gains. On the half that is a
deposit, the investor/lender accepts all losses and gains. The recipient

may only use the iska for investments and cannot expend the funds for

his own needs.
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One may not invest with an iska arrangement, i.e., half-loan and half-
deposit, unless he pays the recipient for his management. Otherwise, the
recipient is managing the deposit in order to receive the loan, and this
effort would be considered ribbis on the loan.
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If the wages of the recipient of an iska arrangement are decided in

advance, they can be set at any amount, even one dinar. This is the source
of giving the recipient one dollar.

Rema explains that an iska is only where one party is providing the entire
investment. If both parties invest capital, then it is a partnership and not
an iska, and they may divide the profits and losses as they wish.
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The Ketzos Hachoshen implies that a partnership where both partners

Chavos Daas. A relevant application of these opinions arises when an
investing partner protects his investment as a preferred equity.
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As a way of guaranteeing the principal investment of an iska, Terumas
Hadeshen proves that if the investor accepts all losses arising from
theft and other damages, it would be permitted for him to receive a
predetermined amount of profits. Therefore, he advises the investor
to stipulate that he is accepting responsibility against theft and other
damages, however the recipient agrees that he will not be believed that
losses occurred unless he produces two specific witnesses to this effect,
e.g. the Rabbi and the Chazan of the city [who were typically aware of
the general commerce within the city, but wouldn't likely know the exact
details of what occurred]. He concludes that this should not be relied upon
for investments that involve ribbis min Hatorah.
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The Shulchan Aruch rules that an iska investor cannot be promised a
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predetermined amount of profit even if he accepts responsibility for theft
and other damages. Rema permits this arrangement if they are dealing
with ribbis derabanan. Shach disagrees with both opinions, citing the
Terumas Hadeshen who allows the practice so long as both the principal
and the interest are not guaranteed, such as by demanding kosher
witnesses to establish a loss.
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If an iska agreement requires losses to be verified by specific witnesses,
it must be possible for those witnesses to know whether or not a loss
occurred.

Although some early Achronim opposed the heter iska of the Terumas
Hadeshen, Sema explains their opposition as being limited to agreements
that guaranteed the principal and the interest [thus turning it into ribbis
min Hatorah]. If only the principal is so guaranteed, but the profits or lack-
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thereof can be verified through an oath taken by the recipient, all would e
agree that it is permitted.
He writes further that one must not rely on a heter iska unless both parties
understand how it works.
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The standard Heter Iska of the Chochmas Adam is based upon the Terumas anp 555 510,07 nnan
Hadeshen, but he adds a stipulation that if the recipient does not wantto gy sxin DI X LT NPINT *12T 73 5P TomN 0TX Anana Sw Xpow Aman mon

swear to verify his claim of losses [as would be required of any partner 35 1A oY wannb 512 MmN X 0ToRAn 10 By pawnb n¥n wx Sapnn
who claims there was a loss], the investor agrees to absolve him of his 91 72 019D 1Mab (A 1 By 1w pamwR N arnn

obligation to swear if the recipient pays him a predetermined sum.
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Further Iyun: If the recipient is ignorant and claims he did not understand
the concept of the heteriska, R" Shlomo Kluger writes that the iska remains
in effect. The Poskim rely on this in cases where an iska was used even
where the parties were not aware of its concept.
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If both parties write a general heter iska, proclaiming that all their [‘21 v mpn] » mx n pad A nmMa
transactions are being done accordingly, some Achronim permit their by 43005 pbonn onanx v ,xpow Ao 78 5y P 0mPpoY 53w 1anD DTN MW DX
investing with each other even if they did not write a heter iska specifically 100y 53w D9H YT OX Dnn ww w553 Xpoww Ama'” RApIw mnb JRon 1N AT
for this transaction. Some Poskim write that if it is well publicized that all Xpo'w 5 5y oA 1 man

transactions of a certain business are being done according to a heter
iska, this too would suffice. This is known as a “heter iska klali".
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Further lyun: It is permitted to give an investment with the following
terms: it is to be a deposit with all profits going to the investor until a
specific sum is reached, at which point it turns into a regular loan of the
entire sum, with all further profits belonging to the recipient alone. The
Gra disagrees and prohibits this if it involves a loan. In the past, many
heter iskas were formulated in this fashion - it would be a deposit that
subsequently became a loan.
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In order to allow lending to many borrowers without necessitating giving 3 MKX vap "o 1“N apyr npbn
a dollar to each one for each transaction, the Chelkas Yaakov proposed a N7 2py? Npbnn X¥ni ,omba Y35 XT0 19w NP 2NNA2 *51 mxnba nnd ™13
new form of iska, one that is completely a deposit without any loan at all. 5w o o'mmm mmnxn 5, 550 axbn mwynd 52 ,17ps D10 KW wTn Xpoy
The investor accepts upon himself all responsibility for theft and damages 5791 ,0mwa o1 53 oirby 1ara bapnn PR pa L0

as before, but the recipient is not believed unless he produces witnesses
or gives an oath.
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Rav Shlomo Zalman questions the entire premise of standard heter iskas
used today: One who accepts an investment as “kulo pikadon” (all deposit)
will typically pay the same amount of interest as an investment that
is half-loan and half-deposit. To facilitate this, it is necessary to double
the amount of interest on the half that is a deposit, until it matches that
of a “kulo pikadon” where the interest/profit is accruing from the entire
investment. This means that the recipient must agree to double the
interest in order to gain access to the other half which is a loan, which is
essentially ribbis on the loan!
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Ribbis Fundamentals: Part IV Shiur

HETER

ISKA

By Rav Yosef Dovid Josilowsky

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY SHIUR VIDEO

WHAT IS A HETER ISKA?

While many people think of a heter iska simply as a loophole that allows
someone to lend money with interest, this is really not the case.

The Chofetz Chaim speaks at length in Sefer Ahavas Chesed about
the importance of explaining to the lender what a heter iska really
does and what it does not do. The following true-life story displays
the misconceptions many have about heter iska and the importance to
dispel them.

Avyoung man had an idea for a new business. He approached a wealthy
man and asked for funding. The man agreed to lend him the money
with a heter iska, and the young man got to work creating his business.
Unfortunately, like many upstart businesses, this one was a failure. The
rich man asked for his money back, but the young man told him that all
the money was gone and he could not repay him.

They went to a rov, who asked the gevir if he believed the young man
when he said that he lost the money in his attempted business venture.
“Of course,” the wealthy man said. “He’s a shlemazel. He lost all the
money. But he still has to pay me back because | gave it to him as a
loan”

The rov informed him that he was mistaken. He explained that a heter
iska transforms a loan into an investment. Since he had given the
money as an investment, he also accepted the risks involved in the
business; therefore, if he acknowledged that the business he invested
in has failed, he has to accept the loss.

It should be noted that other rabbanim disagreed with this rov’s ruling;
however, it is clear that the wealthy man in this story was unaware as
to how a heter iska works. This illustrates how important it is for those
using a heter iska to be informed about the basics of what a heter iska
actually is.

HARAMAH:

A shailoh was once asked by someone who wanted to invest in a
business that buys and sells cell phones. The investor wanted to write
a heter iska that would allow him to lend $100,000 to the founder of
the business, who would guarantee that he would receive his principal
money back, and would also give him 50% of the profits. Since a heter
iska transforms the transaction from a loan into a business deal, he
wanted to know if these terms would be acceptable according to
halacha.

To answer this question, we must quote a Mishnah (BM 70b) that says
that it is forbidden to initiate a “tzon barzel” investment. In short, this
means that if the investor takes no risk and is guaranteed to receive
the money he invests in return, plus a percentage of the profits, such
a transaction is forbidden, as it is viewed as a loan that is being repaid
with interest.

Rabbeinu Tam explains that this is a form of ribbis d'ohraysa. As was

mentioned in a previous shiur, if the money is given in the form of a loan
and the amount of interest is agreed upon in advance, it is forbidden
by the Torah. Rabbeinu Tam says that the case in this Mishnah fits this
description.

If, however, the investment is made with no guarantee of getting
back the money he invested, even if he is promised a set profit if it is
realized, it would not be forbidden by the Torah. Because the investor
accepts that he will either make money or lose his investment, it would
not be ribbis d’'ohraysa.

KAROV L'SCHAR V'RACHOK M'HEFESED:

The converse is true as well. Even if the principal is guaranteed, if there
is no set amount of profit being promised, only a portion of profits that
are actually realized, this would not be ribbis d'ohraysa. However, Rashi
tells us that although this case is not ribbis d’'ohraysa, it is still forbidden
as ribbis d’rabanan. He calls this case “karov I'schar v’rachok m’hefesed,”
the chances of the investor making a profit are much greater than the
chances of losing anything, and he says that such cases are forbidden
by the rabbanan.

The way to get around this problem of ribbis d'rabanan is through
haramah, which literally means deceit or trick. It basically translates
as creating a clause in the deal that circumvents the problem, even
though everyone understands that the term will not be acted upon.
“Tricks” like this can be used for ribbis when even without the trick it
is only forbidden by the rabbanan, but would not be permitted for the
more severe ribbis d’'ohraysa.

A haramah that is commonly used for a heter iska is to state that
although the investor accepts liability for losses the business might
incur, he will only believe that the losses were suffered by the business
if two kosher witnesses testify to the loss and that it wasn't incurred
through negligence. It is almost impossible for witnesses to testify
that they know for a fact that the losses occurred specifically to the
money that he invested, that they came as a result of typical business
practices, and were not due to negligence by the business owner.
Therefore, this term can almost never be fulfilled. This means that
the investor can rest assured that he is accepting almost no risk to
his capital investment, but the deal is permitted according to halacha,
thereby circumventing the problem of “karov I'schar v’rachok m’hefesed”.

PAYING FOR WORK:

A separate problem in a typical heter iska is that the one receiving the
money seems to be working for free. If someone invests in a business
and expects to accept 50% of the profits, while his partner does all
the work, it would be reasonable to ask why this partner is the only
one working but is giving away half of his business earnings. The only
logical answer would be that he is working in exchange for the money
that was lent to him to start the business. This would make it seem as
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if his work, which has value, is being given as payment in excess of the
amount of the money lent, which would seem to clearly be ribbis.

The solution for this would be for the investor to pay his partner for the
work he does. In a case where the ribbis is only d’rabanan - meaning
where the investor has no guarantee that he will receive his full
investment back - a haramah can be used for this. The one receiving
the money can be paid a very minimal amount for his work, even as
nominal as $1. Of course, this is simply a trick, but because we are
dealing with ribbis d’rabanan, it is permitted.

HOW TO SOLVE RIBBIS D'OHRAYSA:

As mentioned, Haramah would only help in cases of ribbis d’rabanan;
however, we are still left with a problem in cases of ribbis d'ohraysa. As
we've seen from Rabbeinu Tam, any arrangement wherein the principal
and the profit are predetermined and secure, a haramah cannot be
used. How can this problem be solved?

First of all, the heter iska has to be worded in a halachically acceptable
way. For example, some Jewish-owned banks require borrowers to
sign contracts that say that the heter iska is meant only “for religious
purposes” and cannot be enforced in any way, and any disagreement
will only be adjudicated in a court of law. Of course, this makes the
heter iska into a joke and destroys any credibility it may have had.

Even if a heter iska is written seriously, it still must contain some type of
clause to get around the problem of ribbis d'ohraysa. The way to do this
is to craft it in a way that would not constitute a haramah.

This is commonly done by writing into the shtar that although the
lender/investor accepts liability for incurred losses, he only will do so
if the one who received the money swears that the loss was business-
related with a shavuah d'ohraysa. Such a condition is found in the
Mishnah regarding other transactions and is considered a fair and
acceptable clause. Since the one who received the money will generally
not wish to make such a promise, the investor can be confident that
his money is safe, and the heter iska is halachically valid. To facilitate
a predetermined amount of profit, it is common to include an escape
clause, namely that the receiver may choose to pay a predetermined
amount in lieu of an oath.

OTHER TYPES OF HETER ISKA:

The original form of heter iska was created several hundred years ago
by a gadol named Rav Mendel. The way it worked was that the investor
gave the money as a full investment until it reached a certain amount
of profit, at which point it reverted into being a loan. For example, the
investor gave his partner $100, with the agreement that the partner
would work for him until the money invested reached a value of $200.
At this point, it would be considered a loan that the partner had to pay
back in full, with no interest being charged over and above the $200.

The Shulchan Aruch approves of this type of heter iska, adding that the
partner/borrower should be paid a nominal amount for the work he put
in on growing the business. The Vilna Gaon, however, has a problem
with this framework. He notes that until the investment reaches $200,
the borrower is working for the business. If he has to repay the money,
which is now a loan, it turns out that he had been working for free. He
says that this could constitute ribbis d’'ohraysa. Perhaps it is because of
this problem that this type of heter iska was mostly discontinued and
is rarely used today.

Today, one common practice is for the heter iska to be written in a way
that all the money is given in the form of an investment, and it remains
an investment without ever reverting to be a loan. The partner who

receives the money is paid a share in the profits in the form of payment
for his work for as long as the deal is ongoing. In order to lessen the
investor’s liability, the clause that requires the partner to swear about
any losses is put into the heter iska. However, some Rishonim indicate
that this would itself be a forbidden form of haramas ribbis.

Since every scenario is different and there can be many variables, it is
important to make sure that each heter iska is written correctly for that
particular investment arrangement.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: @ 732.232.1412
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YOrucha

IN-DEPTH BUSINESS HALACHA CURRICULUM

MISSI®N

To facilitate and provide a framework
for the frum businessman to gain the
in-depth halachic knowledge he needs for
contemporary business dealings.

vfsion

Through increased knowledge and guidance,
Yorucha will elevate the frum public’s
adherence to halacha as it pertains to

choshen mishpat and standard business

practices.




What How

This ambitious project will harness The core curriculum is segmented in modules,
the collective expertise of a team and can be learned as an individual self paced;
comprised of advanced talmidei or, participants can join chaburos coordinated
chachamim, experienced, ] by the Bais HaVaad for those that desire
Dayanim, that are well versed in group study. Page by page, step by step, the
corporate practice and common learning will be facilitated with a daily audio
business norms. “Blatt shiur” guiding the participant through
Collaborating with a talented group of the sources as well as a weekly video shiur

editors and writers. thev have created presented on each topic by Dayanim that will

} - share fundamental and practical applications
a syllabus and curriculum of study, with share fundamental and practical applications

. o > sugya covered.
accompanying shiurim and personal of the sugya covered
guidance, enabling participants to have Daily practical Q&A applications of the

the tools to proclaim with confidence, subject matter will be offered alongside

“Yes. Nossasi venosati be'emunah!” through the Business Halacha Daily series.

Why

As participants amass a broad and deep knowledge on an academic level directly from the source —

coupled with real life scenarios presented by experienced Dayanim — they will acquire the clarity to
determine not only what is a n'7XW, but, more important - why.

Only through n11na ni1'7ny — understanding the fundamentals of the subject — can one truly appreciate
and internalize what defines right and wrong.

Fulfillment and satisfaction in the realm of the divine is like no other. A mesayem masechta revels in the
transcendent feeling of his accomplishment. Truly sublime and the envy of his peers.

Contemporary businessmen have their own, unique, ‘siyum hashas’ at the completion of Yorucha
corriculum. It is the moral imperative of a frum yid, and now accessible to all.

The hadran alach of Yorucha is the ultimate badge of honor and medal of distinction for the businessman
of our times.

Similar to a sofer who, with his intensive knowledge of hilchos safrus, is confident and secure in the

propriety of his profession; so, too, businessmen will gain the peace of mind knowing with conviction that
they ply their trade be'emunah uveyosher.
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