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Sugya Introduction

Concepts that will be discussed in this series of shiurim

The subject of ribbis is considered by many to be a
difficult and complicated topic. Many believe it is
best left as the sole domain of those who immerse
themselves in the two parallel seas of wisdom of
Choshen Mishpat and Yoreh Deah, which, when
combined, create the intricate perek known as Eizehu
Neshech.

The truth is, however, that there is a necessity for
everyone to have at least a basic idea of the laws
of ribbis. This is underscored by the fact that the
Torah lists six prohibitions that are transgressed by
one who lends money with interest. There are also
two prohibitions on the borrower, as well as specific
prohibitions for those involved in other ways, such as
the witnesses and the scribe, aside from the standard
prohibition of “lifnei iver”.

The numerous rabbinic prohibitions, which are
detailed and delineated by the Poskim, make it
all the more difficult not to stumble on a pitfall of
ribbis if one is not knowledgeable and vigilant. This
is magnified by the fact that the accepted mindset of
the contemporary business world is to unconcernedly
justify lending with interest because it is understood
that money has a cost and financing should be paid
for.

The objective of this segment is to try to simplify this
complex area of halacha, and to provide some clarity
regarding the laws of ribbis.

Part One focuses on the many possible prohibitions
and the stringency of this issur. It also touches on
those that are peripherally involved - for example, a
lawyer who drafts a loan document from one Jew to
another Jew - and how he could be stumbling upon
a Torah prohibition. It further deals with the heter
to lend with ribbis to a non-Jew and the question of
whether non-religious Jews have the same status as
non-Jews in this regard or not.

Part Two will focus on the definitions of various
forms of ribbis. We will discuss what is forbidden
by the Torah and what is forbidden Rabbinically.
As we shall see, to fit the parameters of the Torah
prohibition, the interest must be given in the form of
a loan and its amount must be predetermined. Other
forms of interest that do not fit these guidelines are
Rabbinical prohibitions, which are commonly known
as “avak ribbis.”

The category of “avak ribbis” consists of numerous
subcategories, such a ribbis given in the form of a
sale (rather than a loan) and ribbis given in an amount
that was not agreed upon in advance. Furthermore,
there is a more lenient form of avak ribbis known as
“ribbis mukdemes and ribbis m’ucheres,” ribbis given in
the form of a gift before the loan or afterward. The
chochomim evenwent so far as to create a prohibition
known as “ribbis devarim,” ribbis in the form of kind
words said by the borrower to the lender.

A major difference between the various forms of
ribbis will be how the money should be handled after
the lender already receives it and whether or not he
must return it.

In Part Three, we will look deeper into different
possible cases of ribbis. We will discuss whether
penalties and fees are considered ribbis, whether
ribbis needs a personal guarantee to be prohibited,
whether a sale with a buyback option could be
considered a loan, and other pertinent questions.

Part Four will explain the concept of heter iska, the
various issues that arise when formulating one, and
how to solve them.
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QUESTIONS ON
Ribbis Fundamentals

Below are some practical scenarios that will apply to the material

| am a lawyer and two Jewish clients asked me to draw up a loan
document. As | was going over it, | noticed that it seems to contain
clauses that involve ribbis. Is it my responsibility to do something

about it?

| would like to be mechabed my
father-in-law with sandaka'us

at my son's bris. However, my
father-in-law just lent to us a
huge sum of money to use as

a down payment for our new
house. | heard it is assur for a
loveh to be mechabed his malveh
at a bris; is that so in my case?

| was offered to invest
in a building where | will
provide the financing
and split the profits with
partners. Is there a way |
would be able to secure
my principal investment
against the possible loss
of value to the building?

Am | allowed to sign an operating agreement that charges interest as
penalty for those that don't comply to all the terms? What about a

service agreement that has recurring late fees?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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If one signed on a ribbis loan, the Tannaim of the Beraisa disagree whether
the prohibition of “lo tesimun” can be rectified through tearing up the
contract. We see here that the mere signing of a ribbis loan document is
prohibited even though no ribbis has been collected yet.

NN IKIN NN 7Y VATIN135 DN TINY 1922 TINDN NYNN NI KD - <VTN DY> D22 Tndn

DI T PN KROT IRD

X5 1“7 ‘0N ,20 77 Kpwn X2

12IX2 050w 'man prom ,rwn X5 T IRDA 1pnd Awar ox owXann 1pbna nxana mbnn
nna nywa "pravwn X5 Sy 1may [aow p'n o npm ,mann nraa omp vwn Wpw
X2 K5 190K X157 npwa T 0227 Sw XN NT MoN @ X120 0pnd XRY 0w
131 775 Awynb

RIBBIS FUNDAMENTALS - PART 111

62



D W nmon
nen By

L[ 990D b Ywd] (B

Sud] @ Lap YY) (3

W ph (7 ,D7EY P
27V

m"am ;N

o b o7 rman (B)
o w7 Py Y
:£7b vEoun 1P 7R

N7 M

bt =i N1
WD 8 snsSm
PR 3 D
SEp3 o7 BE
T dE e
By 157 wEm pmn
IWED D 190 B T
1 5pep B gy b
219 PESYD B MbPT
]"3”71 o7Inhe ben
S RGO )
77 B7A0 7pY DIDIN3
1\oph

—=iee—
ansy AR

ar opmn Yo [H
TN Y7 [3 (b
+("N31 731 ,B7AR)
W) SRRT Yx A
972] [1 :("n:2 Ar;
~p1 by [NEND
X170 [0 97w o7
(P71 Xep Mt
PN N7 xon] [V
[y mva snns
wwIm ann (prhy)
Yy mph NNt
M- R S~ BN vt
31t p¥ oAb
)] [wopns
o) W% brx[p
3 [P (o3 A
(U Mm% 22F

NS N22 Wan PR s e

nbp7n B3 73> m BpddoT pnb Nl 272 N9
Son ®shnop7 HEd HOX P (o 97) P

boh B Hon 33> Hodda Hod ppy7 B Ao o Pos7
H573 £36 I 6 3737 Hrpw 1M Hob 397 Pvh} K PrwEH

MO s DS DR PN MES M2 snom
Db B WY ONT PN B P D7ED ph B Wy Mms
DIEDY MBS P DT MDY PIE DWND 0w P30 D5
D) PEODH WP PIWHD IDW DD D) D W7 H P

ow e obp P pwd Nph
DIWPD Of HPED) P N3 PP
PHd oPn B Dp ITEE B
mppd WE3 pYeoa 3vh on
oo ppd B of vpwn
PP I B B g vESLN
5 Hon dps on o1 b v
o b 637 B up 075 oo
nh By HM 25 b vEILN W
o Hnds DD PNEHID MEM
L3 oD Hh on o Kb
3o o L o w )
2P PR3 oD b o pipn
0 P Py LMIME TN 1w
2w v B WP vop
P T3 Pab prpon e
oy ppWd o wpn Iy oh
S dppe op wwe v B
DR 907 T WNT NIT DD
o7Ed phE pYvp b mw p
o H3oh jfon B B owp
S5 WNT 8T )b o7 fppd
B3 of ph mwmvn wp mamw
D700 D whop o o hp
WBp o7 ofr ord i B owp
ppY 35 prrd wd BbE Him
IPDIDD DIDND L3 VEDD TV
pnen o0 Hh NvEE 31 un
DM P JONE BD N3
sp :HEpn P o paph
D) PR LT MWD NPT
PP PIYD b B v pvn
2w pp o rad
PESLY 300 3p AR 955 9D
25 ) pEmDT paph oonp
IO OB DI PPHT I P PR
TRNGT WY M Pz up hw
70 M0 vEovn oph7 o
oo ww b oty ppd b
a3 oMb mn panpd WE3
tnd7 o3y 07d opb Pnd7 M
B ohh 1w ob 79 wh H
03 23 165 Ph wpn PP M)
o 3 BT Pho pEy o B
PP oM 9 Bunp Hop Xsh
~ob Nph W W PP MNoh
H2h H7 OPOT DTN DN 3
np Do D WY wh w7 P
913 ek oNd 3 vESD B ph
BiH o o3 HpEoT o Pho

B P M2 P AN N N EDLN WP B WHT HoM
Bpm3 . 1% 12 :h) P00 DYD 5w Dof ofn vELD
26D0 DN Db B PPI0d DL BT 1Y ppp AT BT B
nb B Bod7 o HD M T3 c2omd £3 ob b apsd)
057 ob 07 M ohwd owwd 05y BT Py oM
75 topd phoon7 ppop o7 P A pw v

MO D¢ NASEM N 370 XASSM
Y Y0 TIe NT NP 31D 8N
n B e N i < LA o Ty Vay B
PN NN 5 N o v 1 1
5p 1mnE MoK P NN S mpn Nan
INDR S I AN N N S N
W N SR N N O e
OMAOM DY TP PN 3 DY T
SO N NN 37 PITD SN ‘S
NN PO MR Y 21 M o
e o5 AT 8RS MY men
uN WP WP MM 05 MWNT N WP
DMAPD N MDY 3T MY NUBD N
PMON DFIY DYDMo
DYDY MON AP I DN Dy
N3 N7 NP NN M P AR
p MO WNT MM oMww Deps*
S'NT PION DFI DRPDT T MW
SN N5V DAPDT MAPR up P 105
WP M D% 0 WRT MoN AP
TBNT MON DN A Aper ovaps!
T G S N apn wp S
NI 30 N PTON DI NN IND
W AT 9 NST P a1t Ama
N AN TRE MR NA AT O
SENY T D (w5 et am
MON DBNR NS oW mnesS B
N 9w oN 950 o
N30 TN Mo YOn oA Nin
39 NT T 0D NOT PR 3% A
MM MM TN T MND e
W5 15 AN I 15 S5t a5 Nt
R =5 a5 Mor S ominn mpn o
NI 37 AN NIN N i o o
97 NT T 37D NOT pRAn 3% A
WA MM PNEMY TAN TY BNR TP
NEM) NDT OGN ONDD R NEM NI
STRPT OUNT NDDE (Brnpn 5N N
NOW Mam5 NPIN O AT N2 NP
O MWN XY NP AT M NN
MM T 10 B N NIEY NN
TN N T MM NBw TP
R

MPD

ypia

wh Pop 3N Ppp 3 b Ip
"7 pBp WEOED b Tp3 Wb
P 397 Pweh Hop 3 Tpd
~p By 9 Tp7 B0 »hET Bp
*H7 777 HEIp HDD 337 AN
" 07 BT B pEnT Mp
7 HEID P B om 397
wd b @Y pa b
npY 03 Pb HY7 Hod 397 HI3pd7
190 397 pbd *bd bsb pp Mp
37 ppp 11 Nph Hop 3 g
BEao HnOd0T 371 2wE3 Pha o
¥97 Eap pro 36 1N pom 397
:0°p0n wHE dnp H7v3

PITD SN 92 WS N |
o1 ppw £903 157 B 2

P owp b @ Wb Md
Proobdo ) o vpopy
2OPT WP b7 JnpsT
DEM PE b M pwn H30
" PE ph > Pr ph i 0
ohpn 3P PN PH3D BT PPD
ph S 1) vaEn B IwNd b
e B pop WE Po
aumen N s o poEn
on LMEN 1T DT 9 NN
opT B ppp PINPI EYDE
WO pwn v epwd  prom
oEn DBW) 63 0b 173 DTHLDY
Sopp 0 ppdn7 b )7
opy ond7 oPBD T3 MM B
ED D03 Hopp 1 w7 P
P ETD oIm 05 b 0TDp
wWp pEW ©ONT hopI 3T
opwd P3. ob 13 Do)
57D 1w o) b pIvPET
p7Pr oo v opYTd papt B
P Opp B B30 pph bnd
ob YHy e S N (op )
o3 72 701 Pon %) pY onb
Brnpm B B0 M0 b B0 N
DRED 2 DN PND3 DpR3 Mh
1P 06> MHPT (0 pps) BN
3 vy 755 B Dap B pwn
&b TeEopn () 7o) 1T *bnd7
7 Pihnd W ofdo fmo BT
o0 22 oD 57 PESLH H3 0
70 M) DIED P b S
HDES WD ML DS DVND
D37 01D DLW whH W B P

:om3 B dnp (Pomad o) Tp7 B Pds Hpdn PP
7 B o7 33 £)7 MoK O BMmT A S D
075 B 0P HIT (e1p 77 popb) PPy B33 HRIEN) !

¥ H10 1h PY7Dd hiwd od HnEn 3h o P Dp o ph
DYDY PO ph PRI DYDY B Pio7 oy 1o dxb v

31 %) oMo Pwn ) YIRS P W NH P H7Y W A5 WY 1T D B LD 5 NI cpEs 007 H b
0 Yhhn B b ppdo 7 2N M 77 vTwsd D T vpn WE pYYD BHEN N O phE HIMT LB 1PN
°H7 M X0 P73 WOPRE PN OVIMH DD Ob AnYT MY TWNT 370 obp NEbD MR D HHdD BIDH Boph Lamm
obE .AmnNa K5 B0 on 1HY HIPEN PmEd Pr5 57op b I3h 1) D1 MM D0 BE PEXD TV YMWH MPM M0 M
W7 TIBIED (w7 bwb) Brepw B0 Hrnpn *H7 FIeE3 Hr703 B0 B 50T P owd P b B 5 3 dvs o
Y0 DIPE DYPDM DIEhE DEd ph qH P pIDH OPIBE DTLH STE NMIY NISW SRR 00D Dwp pvnh

MPD

nawn Py
e

m%en Vb 8 !
1ok o on
WP T YE B
17 QDD
nPY 7 o0 OE PP 1N
WD TN PALD3
"o 7 YED OF anp
7 POp PP
v ko op v oa MR
YEW oE e
17 PR WP P T
oL YEW BE 0T BR
0 qup
o D7EW BF Mo 3
2 Pop
o V7D OF N 1 NI
:07a0 b qup
(SRR R
NH3 PR3 PY
R T DR OF P
7 QUp 3P
RCRE-E- R I
o on frpy
30 ") oF e B o
QU TP "D T VEW
™ e own yEw b
2 Pop
M ey nE
fror o obo o
mp 50 9D o
op Tt YEW. OF
11 QDD B 57D YEDN

e

5ot oqm % oM
PYPED by ppp e
B3 0pd wnt v
Spp % phy wapy
Sp wE> opTe v
10 Sspn %) oy vEy
o) JONT % OM IH5p
J[27WY 7772 30

NNIND AN NN 7Y VATIN142 DN TINY 122 TINON RN NI KD - <ITN MY> OD2a Tndn

It is permissible to lend money with a stipulation that if the borrower does
not repay the loan by a certain date the lender may seize his field, even if
the field is worth more than the loan. This is a source to allow imposing a
one-time penalty upon a buyer for a late payment.
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It is forbidden to impose a penalty for the late payment of a loan, because
this is a form of ha'aramas ribbis, a deceitful circumvention of the
prohibition of ribbis. Rema permits this practice in the course of a sale, e.g.
if a seller does not deliver by a certain date then he must pay extra.

If the penalty for the late payment of a loan is recurring, e.g. for each
month that passes the borrower must pay an additional fee, this would be
considered actual ribbis and not merely a ha’arama.
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Shulchan Aruch HaRav rules that one may not impose a loan penalty

that accrues with the passage of time, as this would be actual ribbis. He
adds that the same would apply if one provided merchandise on credit,
stipulating that if he does not receive payment at a certain time the
money must be returned together with an accruing penalty for each delay,
it would be considered actual ribbis. Many Poskim cite this as a source

to prohibit accruing penalties even for sale transactions. Consequently,
one should refrain from signing a contract with a Jewish provider that
contains such a clause, even if he intends to pay on time. Although the
Shulchan Aruch HaRav does not say this explicitly, however, it does seem
logical that it would be prohibited, at least miderabanan.
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Rav Moshe Feinstein zt"l proposes the following novel idea: the Torah
only prohibits charging interest on loans which create a personal liability.
However, a loan which does not create any obligation upon the person of
the borrower, such as those taken by an LLC (limited liability corporation),
is not recognized by Halacha as a loan that would be subject to the laws of
ribbis. Consequently, a legal entity, even if it is owned by Jews, may borrow
money with interest provided that there is no personal obligation upon the
borrowers even as a guarantor. However, an LLC cannot lend to a Jew with
interest, because the borrower would be personally obligated to repay the
loan and all the laws of ribbis would apply.
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Preceding Rav Moshe by a generation, the Maharshag also suggested that
a legal entity may borrow funds with interest, citing a Gemara in Gittin as
proof of this concept. He remains inconclusive in his ruling, suggesting that
perhaps it would only be permitted when dealing with ribbis derabanan.
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Although a subsequent letter was published in which Maharshag wrote xo "0 2“0 pny nman
conclusively to allow a legal entity to borrow with interest, Dayan Weiss  5qyn3 mana 19%ax n'"pa nnanb axidn onab ponw 3"wamnn T ans 0osnw oan

rejects this opinion and brings several proofs to dispute this leniency. He 41 715 x0mw ©"p 12277 M272 199K 53 71 Amen by o PRW 203 pRY nnann
concludes that one should not rely on this leniency even in a case of ribbis 191X 592 Xpo'w An*A Mwpb w1 2"y MoKb

. >
derabanan, rather one should effect a heter iska when necessary.
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One may not accept twenty dinarim from another, with the stipulation that
if the recipient’s boat arrives intact, he will return twenty-four dinarim to
the giver. Taz writes that this would only be ribbis derabanan because the
recipient does not take any personal responsibility to repay the money -
only the merchandise on his boat is obligated. This would imply that a lack
of personal liability does at least suffice to lower the status of such a loan
to ribbis derabanan.
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The Torah only prohibits ribbis if it is being given from the borrower to
the lender. Whereas, if a third party pays the lender to extend the loan,
it is permitted. Similarly, a borrower may pay a third party to facilitate an
interest-free loan from the lender.
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A third party may pay a lender to extend a loan to the borrower, provided
thatthe borrower does not reimburse the third party, and that the borrower
does not tell the lender explicitly that the third party will pay extra on his
behalf. Some Poskim also prohibit the borrower from originally soliciting
the third party to give the money to the lender, but the Shach rules that
one may be lenient.
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Be'er Heitev cites the Taz that the third party may not promise to pay the
lender an ongoing fee for as long as the loan is extended, as this would be
akin to the third party itself being a borrower with interest.
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If a Jew borrowed money with interest from a non-Jew, a second Jew may
not take over the loan from the first borrower, because the first borrower
is viewed as a lender to the second Jew. See Tosafos that this would be
prohibited even if the second Jew will be making his payments directly to
the non-Jew, because this would be considered paying interest to the first
borrower by giving interest to his non-Jewish creditor, under the principal
of “arev”.
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One may not borrow money with the stipulation that he pay interest to a
third party or to charity, because giving money to others at the behest of
the lender is considered giving it to the lender himself, due to the rule of
arvus. To do so would be ribbis min Hatorah.
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The Torah allows one who sells a home within a walled city to redeem
it within the year, despite it being a ribbis arrangement. The Tannaim
disagree whether this allowance is overriding what would have been a
ribbis derabanan or ribbis min Hatorah. Even though it is a sale agreement,
a stipulation that allows the sale to be retracted turns the sale into a loan
of the purchase money to the seller/borrower, and the interim usage of the
item is considered ribbis being given to the buyer/lender.
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If a property is sold with a stipulation that the seller has the right to retake

the property if he repays the purchase money, it is deemed a loan and not

a sale, and the buyer may not use the property because that would be
ribbis on the loan. If the buyer offers of his own accord to return it to the
seller, this is not a binding clause and therefore it remains a proper sale.
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It is forbidden to sell a property [or anything else] with a stipulation that
the buyer may repossess the property if he returns the purchase money.
The same would apply even if this was not expressed specifically, if the
common custom is to allow such a repossession. If such a sale was done,
any usage of the property is considered ribbis min Hatorah. The reverse is
true as well: if the sale was made on credit, the seller may not withhold the
item and use it until the money is paid, because the item already belongs
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to the buyer and using it is ribbis to the seller.

Pischai Teshuva cites the Noda Biyehuda who limits this halacha to a
stipulation that allows the sale to be retracted; whereas, if it is merely
a stipulation that the buyer must sell the item back to the seller, it is
permitted. Seemingly, one may not sell an item with a return policy that
allows the buyer to use the item and return it at-will for a full refund.
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The Ritva explains the Gemara that there was no inherent stipulation that
the sale can be retracted retroactively, rather the seller would have the
right to rebuy the property from the buyer. Even so, the Torah recognized
their true intention to be a loan agreement and forbade it. The Chikrai Lev
cites this Ritva as proof against the leniency of the Noda Biyehuda who
allowed a buyback option.
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Ribbis Fundamentals: Part lll Shiur

CONDITIONAL RIBBIS

By Rav Yosef Dovid Josilowsky

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY SHIUR VIDEO

THE CASE:

The following question was presented to the Bais HaVaad: Reuven
asked his friend Shimon for a loan of $250,000. Shimon agreed but
said that he needed some collateral. Reuven told Shimon that he had a
$400,000 stake in a real estate deal that he would put up as collateral,
and if he doesn’t pay back the loan on time, Shimon could take that in
the money’s stead. Shimon also preferred to structure this transaction
as an absolute sale of the real estate now at the time of the “loan” with
an option for Reuven to buy it back if he comes up with the money on
the “due date”

Is this permitted or is it considered a prohibition of ribbis?

RIBBIS IN THE FORM OF A PENALTY:

To answer this question, we will need a bit of background. There is a
concept found in the Mishnah (BM 65b) known as ribbis derech knas,
ribbis in the form of a penalty. The Mishnah speaks about a case where
a lender gives a borrower a loan, with the borrower putting up his field
as collateral. They make up that if the loan is not repaid within three
months, the lender will take possession of the field in lieu of payment.
The Mishnah and Gemara conclude that this is permitted, even if the
field is worth more than the amount of the loan, and, again, there is no
problem of ribbis. According to many Rishonim, the reason this is not
ribbis is because the extra payment is not made in the form of interest
- which is defined as paying money for an extension of time to repay a
debt; rather, it is put into the deal as a penalty for non-payment. Since
it is a penalty, rather than interest, it is not forbidden as ribbis.

From this Mishna, it would seem that the answer to our question is
that it would be permitted to put up the $4000,000 real estate deal as
collateral and for the borrower to take possession of it if the loan is not
repaid. We will soon see, however, that this is not so simple.

THE SHULCHAN ARUCH'’S POSITION:

There is a halacha in Shulchan Aruch that seems to contradict this
Mishna. The Shulchan Aruch (Y.D. 177:17) writes that some say that
it is forbidden for a borrower to provide a mashkon for a loan that is
worth more than the loan itself because this would be “haramas ribbis”
(an appearance of ribbis). He seems to be saying that because the
lender will take possession of the mashkon if the loan is not repaid, it
will appear that he is being paid more than the amount that he lent,
which he says is forbidden because it looks like ribbis.

The Vilna Gaon and others note that this Shulchan Aruch seems to run
contrary to the Mishna quoted above, and therefore, they reject his
ruling. Some Poskim even infer from an earlier Rema that he argues
with this Shulchan Aruch, allowing ribbis in the form of a one-time

penalty so long as it is being done in the form of a sale e.g. land for
money, and not for a loan.

THE RISHONIM BEHIND THE SHULCHAN ARUCH:

It is important to note that elsewhere the Shulchan Aruch (177:14)
cites the opinion of several Rishonim that setting up a penalty if a loan
is not repaid on the due date is prohibited because it is haramas Ribbis.

[The Mordechai actually relates that the Ri of Orleans drafted a shtar
to permit accruing ribbis by putting it in as a form of penalty, rather
than as interest. He wrote the shtar to say that if the borrower doesn’t
pay back by a certain time, he will be charged a penalty of a specific
amount for each set time that passes. Other Rishonim disagree, based
on this Rashba, and say that if this was the original agreement, it would
be forbidden. Some take it a step further and say that this would be
actual ribbis, not merely haramas ribbis, because the borrower is clearly
buying a time extension on his loan by paying the penalty.

Surprisingly, the Minchas Shlomo speaks about a Gemach that had
a policy that if a loan is not repaid by its due date, the borrower is
charged a penalty. He says that this would be permitted if the loan is
set up in such a way that it is still currently due, and the borrower buys
no time extension by paying the penalty. Since he is simply paying a
fine for being late, and is not gaining any time extension by doing so, he
says that this would not be considered ribbis. However, it would seem
that most Poskim disagree and rule that any accruing late fee would be
a problem of ribbis.]

How does the Shulchan Aruch explain the Mishna? The truth is, there
are some Rishonim that understood the Mishna to be only bdieved,
but that doesn’t seem to be the consensus. Alternatively, the Rashba,
who is one of the sources of this halacha, clearly forbids the practice
of accepting ribbis in the form of a penalty by taking a collateral that is
worth more than the loan and stipulating that non-payment will result
in the seizure of the entire collateral, calling this haramas ribbis. He
gives a rather cryptic response to differentiate between this and the
Mishna, by saying that in the case of the Mishna the field is being given
as a collateral.

The Chavos Daas settles the contradiction between the Shulchan
Aruch and the Mishna differently. He says that there is a difference
between a case where real property is used as the collateral and a case
where movable items are used for that purpose. He explains that land
has no clear value, so it does not necessarily look like an overpayment
when one pays his loan with a field, rather than with the money he
owes. Movable items, on the other hand, have a clear, defined value.
If that value is more than the amount of the loan, paying the loan with
them would be forbidden as ribbis.

According to this, the case in our question might still be problematic.
The lender wants to take a portion of a real estate deal as collateral,
which is worth more than the amount of the loan. Although this
collateral is land, it may well be that his stake is secured by preferred
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equities or the like which would keep it's actual value at $400,000 and
would constitute haramas ribbis according to the Chavas Daas.

A DIFFERENT UNDERSTANDING OF THE MISHNA:

Other Acharonim explain the Mishna in a different way altogether,
which would provide another basis to be lenient. Based on a Tosafos,
they note that in the case where the field was put up as collateral,
the borrower had another option: he could have sold the field and
used that money to repay his loan. Why didn’t he do this? Obviously
because, for whatever reason, he preferred to just let the lender have
his field, rather than giving him money. In essence, what he is doing is
selling his field to the lender for the amount he owes him. Therefore,
he is not actually overpaying him, as he is showing that the amount of
the debt is the amount that the field is worth to him.

It isn't clear whether the Shulchan Aruch we quoted above would
agree with this reasoning. In our case though, it would seem to be
permitted to arrange this form of penalty for non-payment, because
the borrower could just as well have sold his share and used the money
to repay the loan before the due date.

Alternatively, Tosafos there suggests that the Mishna would only
be permitted in a case where the field was given over to the lender
“mayachshav’, as a complete sale at the time of the loan. According
to this, in our case it would actually be preferable to set it up as a sale
“mayachshav” with a buyback option. While this option is helpful to
circumvent the issue of haramas ribbis, it raises another issue that must
be addressed.

THE BUY-BACK DILEMMA:

When an item is given to a lender in lieu of payment, but the borrower
is given an option to buy it back when he is able to come up with the
money, this presents a new issue of ribbis. If he does buy back the field
after a month, it would turn out that the lender was using the field
and eating its fruits for a full month without paying anything for that
benefit. This would be an extra payment that would be considered
ribbis.

The Pischei Teshuva (YD 174:1) offers a solution to this problem.
He says that the field should be given with finality, with no buyback
option attached to the loan repayment. However, it should also be
stated in the agreement that the seller/borrower will have an option
to purchase his field back from the lender as a completely new sale.
Once the new purchase is disassociated from the loan, he says that it
would be permitted.

However, the Ritva frowns upon this solution, describing it as a
haramah. He says that it is clear that the new sale is actually related to
the loan and ribbis was given, and the formulation of the agreement is
simply an ingenuine attempt to find a loophole. The Chikrei Lev says
that because of this Ritva, one should not rely on this solution.

Some Acharonim propose that if the transfer of ownership of the field
is made permanent after a specific amount of time - meaning the
borrower has a limited amount of time to buy it back - this would
be a way to strengthen the Pischei Teshuva’s solution. Accordingly, if
one draws up the agreement with the terms of the Pischei Teshuva,
and adds this time limit stipulation as well, they permit this type of
arrangement.

In our case, if the borrower gives the full rights of his portion of the
real estate deal to the lender immediately albeit with an agreement
that stipulates a re-sale, and puts into the agreement that the “seller/
borrower” loses his right to buy it back after a certain time limit, the

agreement would appear to be permissible according to most opinions.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: @ 732.232.1412
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