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Sugya Introduction

Concepts that will be discussed in this series of shiurim

1. THE MITZVAH TO LEND MONEY

There is a mandatory Biblical commandment to lend
money to one in need of it. Some acharonim suggest that
this obligation is the rationale for the prohibition against
charging interest for loans of money.

Precedence The Gemara and the poskim establish various
rules of precedence, both between various potential
borrowers of limited funds, as well as between the lender’s
own need for his money and the need of the potential
borrower.

Scope The poskim discuss whether the mitzvah extends to
loans of property other than money; to profit-generating
loans (made according to a heter iska); and to a vendor
extending credit to a customer.

2. ARVUS (CO-SIGNING)

Guaranteeing a loan is a binding commitment, despite its
involving an element of asmachta (conditional obligation). In
certain circumstances a kinyan (act of formal solemnization
of a transaction) is required, while in others it is not.

Agency Some poskim maintain that the liability of a guarantor
derives from the fact that the lender is considered his agent
in making the loan, and they therefore limit this liability to
where the rules of agency are satisfied, and the language of
agency is used; others disagree.

Third-Party Purchase Guarantees The poskim discuss
whether a third-party guarantee of a purchase is binding
under the law of arvus.

Indemnification Priority An ordinary guarantor is generally
an indemnitor of last resort, although in certain cases, he is

an indemnitor of first resort.

3. COLLECTIONS

‘Do Not Act Toward Him As A Creditor” It is a Biblical

prohibition for a creditor to demand repayment of a loan
if he knows that the debtor does not have the wherewithal
to do so. The poskim discuss whether he is required to be
stringent when he is not sure whether he does. The creditor
is even prohibited from merely crossing paths with the
debtor without demanding repayment, since this will cause
the debtor anguish over his inability to repay the debt.

Accepting Employment In Order To Repay A Debt The court
cannot compel an insolvent debtor to accept employment
in order to repay a debt. The debtor is permitted to do so
of his own volition, and the poskim discuss whether he is
personally obligated to do so (despite the fact that the court
cannot compel him to do so).

Retention Of Personal and Professional Property When a
debtor cannot repay a loan, the court seizes all his assets
and transfers them to the creditor, with the exception of
certain personal necessities, such as a limited supply of food
and clothing, and certain professional equipment.

4. LOAN FORGIVENESS, BANKRUPTCY, AND RELATED
ISSUES

Loan Forgiveness and Yeush In general, a mere verbal
declaration of loan forgiveness (mechilah) is sufficient to
erase a debt, and poskim debate whether even a mental,
unverbalized one is effective. They also debate whether
giving up hope (yeush) of ever collecting a debt erases it.

Statutes of Limitations Aside from the cancellation of debts
by the Sabbatical Year (Shemitah), which is of limited practical
significance in contemporary times, halachah has no native
statute of limitations with regard to debt collection (or
almost anything else). Poskim consider the question of the
halachic relevance of secular statutes of limitation.

Bankruptcy Halachah has no native concept of bankruptcy.
Poskim debate whether secular bankruptcy laws and customs
may be incorporated into halachah via the mechanisms of
minhag (custom) and dina de-malchusa dina (the law of the
government is the law).
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QUESTIONS ON
Loans & Collections

Below are some practical scenarios that will apply to the material

Does one fulfill the obligation to lend money by lending under the
terms of a heter iska (an arrangement that allows for the de facto
charging of interest by technically restructuring the transaction as
(part) equity investment rather than an outright loan)?

How does the obligation to Would halachah
lend money apply in the event consider a

of opportunity costs - what generally accepted
if one can earn interest if he commercial custom
deposits the money in the bank, of bankruptcy

or invests in the stock market (or binding as a
cryptocurrency), or engages in minhag?

real estate speculation?

Is there ever a problem with demanding payment of a loan that has
come due? What about simply crossing paths with the debtor, which
may remind him of his outstanding obligation? Do these prohibitions
apply only if one knows that the debtor has no money, or even if the
lender is unsure whether he does?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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For the Halacha Shiur on on Loans & Collections Part IV, see pages 134-135
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A debt can be forgiven without a formal kinyan to that effect. However,

there is dispute in the Achronim whether a mental decision to forgive is
effective to cancel a debt - Maharshal assumes that it is effective, but
many other Achronim apply the rule of “dvarim sheb’lev ainom dvarim”
thoughts are not considered words in monetary matters. If his mental

decision is universally obvious due to the circumstances, then all agree it

would be effective.
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A borrower remains obligated to repay the debt even if many years 2y mpa 2 P KSR T Wi Ine
have passed without the lender demanding repayment. Pischai Chosen "IN 9PINA 17 1IN NS .mbRA Wwan K 0w and 1ap 1Dex 1m0 obwb an mb

discusses whether legal statutes of limitations would be upheld by  fowpn a2 17a7) MBA AR MVDY XKW TTYM ,Aa5A7 8D N Parn Paya mawrni
Halacha, and is inclined to rule that they would not absolve the borrower’s ({55 7% 51

obligation. His opinion on bankruptcy will be discussed below.
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Maharik applies the laws of yeiush [giving up hope] to a debt - if the
creditor reasonably gives up hope of collection due to circumstances, the
debt is automatically canceled. However, the mere statement that he isn't
hopeful of collection is not an indicator that he is truly meya‘esh.
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A debt that was left outstanding for many years is not assumed to be
forgiven, and the borrower must repay it. Moreover, even if the lender said
clearly that he gives up hope of ever receiving his money, we still do not
presume this to be a form of mechila.
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[Further lyun: Ketzos Hachoshen writes at length to disprove the Chacham
Tzvi and uphold the ruling of the Maharik, ruling conclusively that yeiush is

effective to cancel a debt.]

Nesivos Hamishpat takes up the position of the Chacham Tzvi and other
Achronim that yeiush will not cancel a debt, with the exception of the
Maharik’s case that involved a debtor who was able to unilaterally cancel
a debt using Dina D’'malchua. Clearly, the question of whether yeiush will
cancel a debt is the subject of intense debate.
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Maharshach [as well as several other Sefaradi Gedolim], assume that an
accepted business custom for creditors to enter a compromise agreement
with a defaulting borrower can be forced upon recalcitrant creditors.
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In this case, the Chikrai Lev did not rule like the abovementioned
Maharshach for several reasons, among them, that the compromise
agreement intended to cancel part of the debt, unlike the Maharshach
who discussed merely extending the terms of repayment. It isnt clear if his
objection is because there practically was no such custom to compromise
on the actual repayment, or if he objects to the entire notion of a custom
canceling a debt. Indeed, we find a dispute in the later Poskim (the Chikrai
Lev’'s own progeny) over this very issue.
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R. Eliyahu Chazan, the son of the Chikrai Lev, assumes that an established

custom to cancel a debt would be enforceable, claiming that his father
would agree in such a scenario.

@ BAIS HAVAAD

Tm_f’ HALACHA CENTER

»now

—————a eh et A A —

Topws b owra wON PN RmN 31 rawH i

23N OO SO 3D 0P b Y n‘,xw Y
'EOODE 20 PN D Y50 OB ISHHDI 17 [YPN

T>h o P 0byd 91§05 TN ToF PS03 O
O30 Dy pEd A thD o SEos pEsadd odm
VEBROMD D750 131 OO0 DESUY DD Pa ‘P 13k
“apve v or IpEn WITY 271 oo nigyy HPD oD 3
‘50 p°30 DpD ab™ DR Hopan Cabp of 03 v b
“BpED 707D P20 1 Mgt vy nd b ornm
DTIPD TIPIDI DR DT VD B 95IE BN . OETO
75 633 1po 13173 13 w9 Y0 o ahrbopd 3w

OOO% LOTM DIDAA D VBB TEYS H1D 07 P D

L TR D30 0D Tamd ‘0D pmbod oo s

Y pho o M 36 930 9% poy MY
BUm 0P “p B v Mpp '3 X bsh

oRnND DY WM 5y TTod OdpWs YIS BYsd
2%wdp o Y7 b3h pan pbao M o o pon o
op ©'h30 oW B CIVM TEED 753 PR D

azby of P73Y Db 2" s 33 Ipho 3 s

3 6™ a0 219757 PIOD TN . T3 TNE0 P LM

smb opeTR oM 7P P 5D Xi7'Eaan s HID

390 DD buh P DP'Ed M0H IR T P PEINI

3bp o 22130 3055 WiEd DYy ¥ 2203 b

pobp o, £ 753 bsd 95Ipnp ommpo 200 wh

DMP'E o 5D 03 571 IEoNRd D4 jrbu » £b 1P

DYED DY TEE00s TIPS 3 s 373 o"H "

v 39370mEn ©h Y3 B'B 0 30 DT 3D 2bg

ob gh oon» TSP PUIPD O3 INANTEOS DIED

D3 1NE5 DIYTEY HIH 131 DIND3 DI DITTD 0T

pomh op £5 05 00 hip MY LPAE ©F 3005 D P
03 f E*abT S INEY T 91 9IFD O b
Y fnor '3 DUDD 390 AEpy 06 ) T DI
Wy oo DnHYA P30 P HER0E 3006 H'D “pp3
. DIDD3 DD O JPS0E 99 DN OMMPY 2
myd ot aooy7 Ot B phaw My 9w 'y 1
Prapap0 POED RS DPDT T3 M b I WDINP3
snh P o B3 NN vsp‘:) o
wybag 93 ™Y TP sh3h by oRLO :a::;
iop pnpy 2om» EdP ppes HIP Y gpr 37 svnb
DD TEWY 3,3 WDRN B o'p oy DO ':rssn;ﬂ
vponEs 020 ¥ 7E0N 03 Ip . DI W'D
'530p *IDE WPWPN3 I3 op'b o 20597 BN IND3
590 DN . DYIND DUVAOOD AT HTY prdbp3 00
PIob) DD 10 17HINY33 1IN otk B HO? 3 D90
390 Y4 Ty ph3 0070 Homd *pb DI az;‘u;n
350 13T D30 139 91 pP1R3 T bl h'nn'”n's Foyoakio
15hy 39375 2 1300 PR3 HEER) "0k 27T qEY 23T
s;ib D Db D ‘2 7phn3 ona 3pvg B0 :mz:m
o5 “ppo b 92 Hhpa oUEy S"ph P ob\n-'s:;
193 o 2ommb wp 050 "y9nh ob 'm.w: ‘
"y 3o 3Ph TH0 D3 TINS WP IFTOD VIS :zzg
Wdgny ppn C9F D33 OEDY Y OWD :m: ;’:
rrubd i1 g ‘hop o33 b =pe vsp:m Ly 'sﬁ ]
3 fi3h Py phad 1 0 3030 oopp 3033 2"
- 30 b PN pb o7 0T -
by phap *ow o35 pep TH 23 0 PIIIT ‘3311 padl
WESHIT 1D TEENE Y phyows b o _f .
Dipwy popco o oeeT DhEs £3 232 TR 3D

-— Y.
IINTNISY DIHN GOV SN Y3 NT 00,110 (990 99N 3 148 0 Ty 35 30

T v n'™in,ab 2 n"w

LAMAMA R 12w X2 20 N9 mna oa aan amnw (25 Mmpnn bw 1ua) bk 10 nyT

O 7T PAX DA

123



an a3y #®
Dipd o Gawed ey dnhm vy pw
=0b). BLPA b YD S Dwbd (P Hiow
»0Y 7o oprah, 3ok’ d’siony ok amo
1N PR3 PP Ye3 be L. 1ome WP oo W

1431 DIED AN
ovp P 1% 'y poiod o' b [m}]
DWIR AP 903 1367 wINY o Yom
19 oh7 7pDY 23D a2 oot BB P 4
opr37 P30 pokacrD m 03 prdih vb el
own Sup on3 hh b s Shag amon o
PiEp M 2™ D p'on3 cd3hH %3 370 o
Ih B PI7 A H7 I3 3 7R
oD JPH 03203 11916 HIE 53 M Do
Y pspp H'398 OM D'Ba A3 unp P INdE
1E Mp 7R 7P I3 0dMNH W3 30 ‘khn
H°D3 4pD3 TUH WIPY Ships aih D2 DY
Yoot 360> 03

‘000 I93 250 £'p3 NI YwDb 1‘91
023 oo AP 793 M Yt
1°3 33 13°00700 323 fig piop Dido aoanoy
263 1 ob pprhiz3 B7F Thp 13 $33 pas
i ovraem 'midha Y I3 I ped 03
PEDD apa on 3 avnph ovi‘ah ‘midhs
YWy b wpwip ooy Bis 0ohb 37 )
v"% ovMDIbD adan *bY 33> 1vad Span mi3ad
WevLd % :n yed 6 1310 Y oon wo
233 o) 70 LY PP W7 Hpwn O'M
323 puep sond P2 tin > nofar pand
php D3 & HIB 357 19 2w o o3Tm v
o0 ‘Y pwpd  pdap ) opv>r pdtnbEn
onodsd 3rp ow 629 b ;b adn’s andh
Phe> .iphop3 @ WP P Hid aNdE
WELMDD) Mop D M33 WD) Wb o
B3N BRI WNDY Wb drmen edYah 1Y
o N 20 Hdp WEdrp P HY inid
°55 33 1H Vi 4 WRHaBD 1 v7 e
P3p Y of 7 PIM3 O HY Ddfies t'n
vy opn pH P D LEWAD H) o Pwnd

DED T 335 M)
55 30 30 pen PUI0Y T oY YB;’H
1300 edo nein ‘1Y dothiso

WED Ip M3 D MDY v ‘nomd oews
oodoo 3o v oapde ey povo 63 dhoo
1a¥3-9m) 0HNE Do PMNP D) *pand {3 d'nT
B'37 D 70D p3 0"7E700 3wp D13 B 8
00 hifp wed 9690 ) dngd mdr 3n ¥yd
Pated ot 0Y 1339 2w podp aen pre
Bovip fovps 7o £ 17O (upd p'mortoy
oX BDY 220D B 9WT D13 hov DI Py
S ) obM Bad 07h MBI g > G
‘50 7 D3N> Tow YY) THRHY D oan v T
Mo M) amdr Doy v ') b 1oy
130 703038 3o pedaph oo o137 kDY Py
BB 3Pop T 013 1n yahd) v1o unoY

e Y71
b

RS0 onoo

553567 R

'pon

133 pha 3y D'ap "' 0¥3mdehDN3 on:,
£3b uib 338> W7 {300 on Pw 16
3300 1M10dY 003 3 13 BUsT I Pws
Hl b 373670 v137) ma7 36 30 DM ownd
W N D D1 a3 I vnp e
“¥1 3'3vom 0"7670m B0 Hram o an
oac M Y50 pawh w3 30 7w onm
Yer sames 13 mes B 1 36> P o"roomp
“p B3 5" ©p B33 D M2 a0 Mh 1M
oo H30 3o 93 Wb opwe 30 3y o'
93) 759 3"y o 0 7D “wnd H'3000 ¥'n
B'53 L3 0V370 33 I PYTH PY s
'p7 £"> 0"1p70p b DYy ©"7ENOn 137 Pad3
DN 370 DWW P N0E D PN Do
3 2™300 13D 1308 1021 ' IND $3300 atan
BB DN 3 3 oW Y

DI
B b e i) oImed " R3
wh oM 293 p"3 op pddh 3oHY I hd
of Y won oy ubp3 pdn 0 dsnn
10 Mo Py dzeh M3 oek nvIp d'nh
o763 ol D 113 8 aRY Y Mo
'm3 pmh s w2 B "e phad 12T 10l
PIop o pnd mw S 336 o0 Doa owon
wp2 45 viep I BRY ML D7 Mhna
annsant 167 #3070 370 2" 1Y 100D
pind HHm7 Eob o3 toms par d3de dvan
fap '3 B DWh A I H3p9n oM Wiy
opp 207 H3H 0piv7 Ky H>h 2"H37 pundd
N300 D3P 3N 1 Vb "3 dpd BT M
onp MINEd 297 n3 > 6H) Bap3 PN 0'p
odn 38 "3 132 o) pinpd 130 1oz
fERonD 3 WD T3p Lism M WD o7
307 D EMB 1'PrIID 3000 8 p"I7 43D
o a0 0 yh 01D de sormib 0903 ey
woon 37 7F D p"np 04780 0 Doan
33090 "ppE D PR 1"31IM 2P “Dlng
Y1750 2"m 21 32 6adp 1 B B0 YD '
amd o3 PPt dh 053 2on p'Y7 oh B B o
‘app oY P moed oS0 0D HIpEN nhop
%373 pEDY 82) opd7 33 i MmN s
yp v 013 07 dush enp 17 700 Pins
ptn’d nhp s 3 £330 100 fias o ph7
POPE PH MPIEI TARD DiIAn D1p 06 Yp3d
1274 D5rE 10> B Do TAMR ush 0 o81d
v'on p'7e w3Rd 1) whod B I 123
fUpFa"sp 0" anf ) 2 013 Hpvy
E'H8 " n¥ 703350 1003 "My 71w p'ny; 3'p
Bpdy i 3t B 2 p 0% 33y
p'r3 3" 25370 6 221" poipd o' W
"9 05 3 0703 33

170 Y35 oD Y by 10DH7RY 1))
MDpY DED IDIND 159 Wk TM

WA IBOYIP plUa aohes 100 1vho Iy
370 HD BB 07107 YWIROTID Pharyap

R

IONN IXIN NN 7Y DNHN41 DN TNY APY’ 12 DMN PHINIONI 22 - 29 OPPPN

The Chikekai Lev, who was a grandson of the Chikrai Lev, rules that a
custom does not have the ability to force a debtor to cancel the debt,
because this is akin to theft.
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Rav Moshe ruled that modern bankruptcy laws should be applied even 20 12'0 ‘2 P50 n™n nwn mAax N
when the parties involved are Jewish, under the doctrine of Dina  xmybin x37 oyon N 170 5y g 1wt 5w 50 newsb ww nwn naxn Nyt
D’malchusa Dina. Note however that his teshuva is specifically regarding Nbw payh mb warn Appna 1pb K51, 157 1023 1B 170 13pa 117 KITW KON KT
the distribution of assets amongst the creditors. He does not discuss 07091 T W OX 179K opTinb 200 2w T
whether the debtor himself is relieved of his obligations entirely should

he get money later.
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Minchas Yitzchak takes for granted that Halacha would not recognize
modern Bankruptcy laws. The only possibility would be as a framework for
a compromise if the lender had truly agreed to use them.
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Further lyun: Chelkas Yaakov concludes that Dina D'mlachusa cannot
possibly be applied to Bankruptcy laws, claiming that they contradict the
laws of the Torah. Also, one cannot assume that the lender has implicitly
decided to forgive the debt.
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Rav Osher Weiss reasons that there is an inherent logic to the accepted
laws of bankruptcy, and that they certainly should not be disregarded as
mere theft. Consequently, he feels that Dina D'malchusa should apply, and
perhaps business custom as well. In conclusion, he suggests a distinction
between personal loans and business loans, with the rules of bankruptcy
only applying to the latter.
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Loans & Collections Part IV Shiur

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY SHIUR VIDEO

Usually, a debt ends when it is paid off by the borrower; however, there
are several other ways that a debt can be concluded.

SHEMITAS KESAFIM:

The Torah says that the shemittah year cancels all debts from loans.
This halacha is actually of limited practical ramification today for a few
reasons.

First of all, the Minhag Ashkenaz is to follow the opinion of the Poskim
who say that shemitas kesafim does not apply in chutz la’aretz.

Secondly, the widespread minhag is for everyone to write a pruzbul,
which is a very simple document to fill out that allows for debts to be
collected even after a shemittah year.

(Although we technically follow the minhag that holds that shemitas
kesafim does not apply in chutz la'aretz, the common custom is to write
pruzbuls here as well as an extra midas chasidus.)

MECHILAH:

Another way to end a loan is if the lender forgives the borrower and
cancels the debt.

If the loan was given without a written shtar, it can be forgiven orally.
If it was given with a shtar, there is a machlokes whether an oral
declaration of forgiveness is sufficient or if a kinyan is needed.

There is another machlokes regarding if thinking in one’s mind that
he forgives the debt is enough, or if the declaration needs to be
made out loud. There is a general rule that “devarim sheb’lev lo hava
devarim”, which means that thoughts are not binding. Some Poskim
apply this rule to forgiving a loan and say that just thinking it is not
enough. Others argue and say that devarim sheb’lev are only not valid
if one makes a verbal statement that contradicts his thoughts. If there
is nothing contradicting the thoughts, then the mental declaration
is binding. These Poskim posit that since the lender says nothing to
contradict his unspoken forgiveness of the loan, the mechilah is valid.

In any event, for thoughts of forgiveness to be valid, we would have to
know exactly what the lender thought in his mind in order to determine
if he made a statement that constitutes a clear and unequivocal
mechilah, which may be hard to do.

Practically speaking, if the lender admits he forgave the loan in his
mind, but says that he wants to retract that forgiveness, the borrower
may have the upper hand because he is the muchzik on the money, and
he may be able to rely on the opinion that a mental mechilah is valid
and he doesn't have to pay his debt.

YEI'USH:

The concept of yei’ush is found regarding numerous halachos - most

prominently regarding lost objects.

If someone loses an object and makes a declaration in which he
despairs of ever finding it, he loses his ownership of the object. If
someone else finds it after he declared his despair, the finder can keep
it. If, however, someone found it before he gave up hope of retrieving
his item, the finder must return it because his obligation of hashavas
aveidah came into effect when the owner still owned the item.

There is a machlokes whether yei'ush works to cancel a debt. The
Maharik rules that it depends on the situation. If the situation is one
where one would assume that a normal person would despair of ever
retrieving his money, then yei'ush does work for money owed from a
loan. If the situation is one where most people would assume that a
lender would not give up hope of getting his money back, then he says
that yei'ush would not work to cancel the debt. The Ketzos Hachoshen
agrees with this opinion.

The Chacham Tzvi, Nesivos Hamishpat and other Acharonim disagree.
If a person finds a lost object before the owner despairs of finding it;
even if the owner is subsequently meya’esh the item must be returned.
Here too, the borrower had his obligation to repay the debt before the
lender expressed his yei'ush; therefore, they opine that yei'ush would
not work to cancel a debt.

STATUTES OF LIMITATIONS:

In modern law, statutes of limitations apply in certain situations, which
annul a loan if the lender doesn'’t try to collect it before a specific
amount of time.

Nothing like this is found in halacha. According to halacha, even if a
lender doesn’t attempt to collect his money for decades, the loan is
not cancelled.

On the other hand, there is a rule in halacha of dina d’'malchusa dina
(the law of the land is binding) and another rule of minhag hamakom
(the prevalent local custom is recognized as binding). The Pischei
Choshen discusses whether or not either of these doctrines could give
halachic validity to a statute of limitations in a place where common
law sanctions it. He seems to be inclined to say that these rules do
not apply and the statute of limitations would not be recognized by
halacha.

BANKRUPTCY:

According to modern law, an insolvent debtor can file for bankruptcy,
which allows him to pay off debts for pennies on the dollar, retain
some or most of his assets, and cancel the rest of the debt. He is then
allowed to start fresh, and even if he makes money later, he does not
have to go back and pay the rest of his old debts.

While this concept is not mentioned at all in halacha, we must discuss
whether it is recognized according to the above-mentioned rules of
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dina d’'malchusa dina and minhag hamakom.

The question of minhag hamakom was discussed about 500 years ago
by the Maharshach (Rav Shlomo Cohen), a great Sefardic gadol. The
type of bankruptcy arrangement that he discusses is not exactly the
same as the bankruptcy that we are familiar with today. In his time, if
a debtor didn’'t have money to pay, certain arrangements were put in
place to work out a payment schedule over a longer period in order to
give him more time to come up with the money. He says that if most
of society agrees with such a practice, then it would be recognized by
halacha even though the lender never explicitly agreed to these terms.
Over the following generations, many Sefardic Poskim agreed with the
Maharshach and followed this minhag.

Discussions about the type of bankruptcy laws we have today, where
a borrower who cannot pay has a good portion of his loan forgiven
completely, began about 150 years ago. Some Poskim say that it did
become the common custom for such laws to be recognized, which
makes them valid according to halacha. Others disagreed and noted
that minhag hamakom is only halachically valid if the custom is just
and makes sense. These Poskim say that allowing a borrower not to
pay his debts is an unjust minhag, with some saying that it is simply
theft from the lender; therefore, they say that such a minhag cannot
be halachically binding.

Whether bankruptcy laws have any validity because of dina d’'malchusa
dina has been discussed extensively by the more contemporary
Poskim. Their discussion is based on a dispute amongst earlier Poskim
regarding the extent of dina d’'malchusa dina. The Rema has a much
broader interpretation of dina d'malchusa than other Poskim and
says that it doesn’t only apply to governmental prerogatives, such as
taxation, but even extends to any laws the government enacts for the
general good of society.

Based on the Rema, some Poskim say that bankruptcy laws are
recognized by halacha because they are meant for the welfare of
society. Without these laws, a debtor would be stuck in a cycle of
never-ending debt for the rest of his life and would never be able to
become a functioning member of society. The laws are also meant for
the good of the creditor, as he is able to recoup at least a portion of
the money he is owed. Accordingly, Rav Moshe Feinstein and other
Poskim imply that bankruptcy laws would have validity because of dina
d’malchusa dina.

Other Poskim reject this idea and take it for granted that dina
d’malchusa cannot serve to legitimize bankruptcy. Rav Yaakov Breisch
says that it is obvious that bankruptcy is unjust and is not good for
society; therefore, he says that it would not be recognized by halacha
even according to the Rema. The Minchas Yitzchok also dismisses the
idea that bankruptcy laws would be valid because of dina d'malchusa.

Rav Osher Weiss has a long teshuva on this topic, in which he expresses
the sentiment that bankruptcy laws are good for society because they
save debtors from falling into a hole that they will be stuck in forever.
He points out that these laws are supported by almost all of modern
society, which he uses to prove that it would be unreasonable to refer
to them as simple theft.

He does offer a suggestion that there may be a difference between a
a commercial loan and a loan given by a private person. When a bank
or commercial loan operation gives a loan, it is working with societal
laws such as bankruptcy, which are understood to be for the good for
everyone; therefore, all such laws would apply. When a private person
gives his friend a loan, however, it is a much less formal agreement
that may not be expected to follow businesslike rules and may not be
subject to bankruptcy laws.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: @ 732.232.1412
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YOrucha

IN-DEPTH BUSINESS HALACHA CURRICULUM
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