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1. THE MITZVAH TO LEND MONEY

There is a mandatory Biblical commandment to lend 
money to one in need of it. Some acharonim suggest that 
this obligation is the rationale for the prohibition against 
charging interest for loans of money.

Precedence  The Gemara and the poskim establish various 
rules of precedence, both between various potential 
borrowers of limited funds, as well as between the lender’s 
own need for his money and the need of the potential 
borrower.

Scope  The poskim discuss whether the mitzvah extends to 
loans of property other than money; to profit-generating 
loans (made according to a heter iska); and to a vendor 
extending credit to a customer.

2. ARVUS (CO-SIGNING)

Guaranteeing a loan is a binding commitment, despite its 
involving an element of asmachta (conditional obligation). In 
certain circumstances a kinyan (act of formal solemnization 
of a transaction) is required, while in others it is not.

Agency  Some poskim maintain that the liability of a guarantor 
derives from the fact that the lender is considered his agent 
in making the loan, and they therefore limit this liability to 
where the rules of agency are satisfied, and the language of 
agency is used; others disagree.

Third-Party Purchase Guarantees  The poskim discuss 
whether a third-party guarantee of a purchase is binding 
under the law of arvus.

Indemnification Priority An ordinary guarantor is generally 
an indemnitor of last resort, although in certain cases, he is 
an indemnitor of first resort.

3. COLLECTIONS

“Do Not Act Toward Him As A Creditor”  It is a Biblical 

prohibition for a creditor to demand repayment of a loan 
if he knows that the debtor does not have the wherewithal 
to do so. The poskim discuss whether he is required to be 
stringent when he is not sure whether he does. The creditor 
is even prohibited from merely crossing paths with the 
debtor without demanding repayment, since this will cause 
the debtor anguish over his inability to repay the debt.

Accepting Employment In Order To Repay A Debt The court 
cannot compel an insolvent debtor to accept employment 
in order to repay a debt. The debtor is permitted to do so 
of his own volition, and the poskim discuss whether he is 
personally obligated to do so (despite the fact that the court 
cannot compel him to do so).

Retention Of Personal and Professional Property When a 
debtor cannot repay a loan, the court seizes all his assets 
and transfers them to the creditor, with the exception of 
certain personal necessities, such as a limited supply of food 
and clothing, and certain professional equipment.

4. LOAN FORGIVENESS, BANKRUPTCY, AND RELATED 
ISSUES

Loan Forgiveness and Yeush  In general, a mere verbal 
declaration of loan forgiveness (mechilah) is sufficient to 
erase a debt, and poskim debate whether even a mental, 
unverbalized one is effective. They also debate whether 
giving up hope (yeush) of ever collecting a debt erases it.

Statutes of Limitations  Aside from the cancellation of debts 
by the Sabbatical Year (Shemitah), which is of limited practical 
significance in contemporary times, halachah has no native 
statute of limitations with regard to debt collection (or 
almost anything else). Poskim consider the question of the 
halachic relevance of secular statutes of limitation.

Bankruptcy Halachah has no native concept of bankruptcy. 
Poskim debate whether secular bankruptcy laws and customs 
may be incorporated into halachah via the mechanisms of 
minhag (custom) and dina de-malchusa dina (the law of the 
government is the law).

Sugya Introduction
Concepts that will be discussed in this series of shiurim

LOANS & COLLECTIONS

Sponsor a day, a week, or a month of Yorucha… and help thousands nation-wide gain a working knowledge of Business Halacha!
CO N TAC T T H E  BA I S  H AVA A D  O F F I C E :  (CO N TAC T I N F O  O N  BAC K  COV E R )  O R  G O  TO   W W W. BA I S H AVA A D.O RG / D O N AT E



QUESTIONS ON 
Loans & Collections

Below are some practical scenarios that will apply to the material

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily 
To sign up to the Business Halacha Daily WhatsApp group messages   732.232.1412

B A I S  H A V A A D  H A L A C H A  C E N T E R

BUSINESS
HALACHA

daily

Join BHD and receive a 3-5 minute video post  
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY! 

2

1

4

3

Does one fulfill the obligation to lend money by lending under the 
terms of a heter iska (an arrangement that allows for the de facto 
charging of interest by technically restructuring the transaction as 
(part) equity investment rather than an outright loan)?

Is there ever a problem with demanding payment of a loan that has 
come due? What about simply crossing paths with the debtor, which 
may remind him of his outstanding obligation? Do these prohibitions 
apply only if one knows that the debtor has no money, or even if the 
lender is unsure whether he does?

How does the obligation to 
lend money apply in the event 
of opportunity costs – what 
if one can earn interest if he 
deposits the money in the bank, 
or invests in the stock market (or 
cryptocurrency), or engages in 
real estate speculation?

Would halachah 
consider a 
generally accepted 
commercial custom 
of bankruptcy 
binding as a 
minhag?



For the Halacha Shiur on on Loans & Collections Part II, see pages 72-73
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The Gemara seeks out a source for the concept of guarantors. Rashbam 
explains the need for a source is the novelty that a guarantor is liable even 
without a formal kinyan. Later, the Gemara introduces another potential 
problem with a guarantor – that of asmachta, a lack of true commitment. 
The reason asmachta does not apply in the case of a guarantor’s obligation, 
is because in lieu of his gratification that the loan is being extended upon 
his guarantee, the guarantor truly indebts himself to the lender.
Rashbam explains the mechanics of a guarantor to be a form of agency 
– it is as if the lender extended the loan to the borrower on behalf of the 
guarantor.

גמרא בבא בתרא דף קעג:
הגמרא טורחת למצוא מקור לכך שערב משתעבד, וביאר רשב"ם דהיינו שמתחייב אע"ג שלא 

־עשה קנין. אולם מהמשך דברי הגמרא מבואר שיש עוד חידוש, דאף לפי מה דקיימא לן דאסמ
כתא לא קניא, מכל מקום משתעבד הערב "בההיא הנאה דקא מהימן ליה גמר ומשעבד נפשיה". 

והרשב"ם הוסיף שעי"ז נעשה המלוה שלוחו של הערב, וכאילו הערב בעצמו הלוהו. 

הודפס ע"י תכנת אוצר החכמה    356תלמוד בבלי  <עוז והדר> - כד בבא בתרא תלמוד בבלי עמוד מס  
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The Tannaim of the Mishna dispute whether a guarantor can obligate 
himself after the loan has already been granted. Ben Nanos is of the 
opinion that it is not binding, whereupon his opponent Rav Yishmael 
praises him [implying that he agrees with his argument].

גמרא בבא בתרא קעה:
נחלקו התנאים אם נשתעבד ערב אחר נתינת מעות ההלואה. בן ננס סובר שאינו משתעבד עי"ז 

כלל, כיון שלא הלוהו על פי הבטחתו, ור' ישמעאל בר פלוגתיה שיבח את דבריו.

הודפס ע"י תכנת אוצר החכמה    360תלמוד בבלי  <עוז והדר> - כד בבא בתרא תלמוד בבלי עמוד מס  
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The Gemara concludes that the Halacha is as follows: a guarantor at the 
time of the loan does not need a kinyan, whereas to become a guarantor 
after the loan has been initiated a kinyan must be effected. The exception 
is a Bais Din appointed guarantor which is always binding even without a 
kinyan. We see here that a guarantor can be obligated even when the loan 
was not extended because of his guarantee, provided that a kinyan was 
done to that effect.

מסקנת הסוגיא להלכה דערב בשעת מתן מעות לא בעי קנין, ושלא בשעת מתן מעות בעי קנין, 
חוץ מערב דבית דין דלא בעי קנין. נמצא שחייב הערב אף היכא שלא על אמונתו הלוהו, אלא 

שבכה"ג צריך קנין.

הודפס ע"י תכנת אוצר החכמה    361תלמוד בבלי  <עוז והדר> - כד בבא בתרא תלמוד בבלי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    362תלמוד בבלי  <עוז והדר> - כד בבא בתרא תלמוד בבלי עמוד מס  
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Ramban understands the rule of asmachta to apply to one who obligated 
himself based on something he mistakenly thought was under his control. 
Whereas, if it was up to the will of others it would not be considered an 
asmachta, rather a regular stipulation. Consequently, a guarantor is not 
truly an asmachta, and the Gemara only compares it in the sense that he 
thought he’d be able to coerce the borrower into paying. This small lack 
of commitment can be avoided by either a kinyan or the gratification that 
the loan is being granted on his guarantee. As opposed to a true asmachta 
where even a kinyan is ineffective to make it binding.

חידושי הרמב"ן ב"ב דף קסח
בביאור גדר אסמכתא כתב הרמב"ן שכל התולה דבר בדעת עצמו הרי"ז אסמכתא, משא"כ 
כשתולה הדבר בדעת אחרים הרי זה תנאי גמור. ומה שהגמ' מדמה ערב לאסמכתא הוא משום 
אינו אסמכתא  ישלם, אבל באמת  הלוה  לתולה בדעת עצמו ששיקל בדעתו שבודאי  שדומה 
גמורה, דאל"כ גם קנין לא הי' מועיל. ומכל מקום דומה קצת לטועה בדעת עצמו, ע"כ לא מהני 

בלא קנין אלא בצירוף ההנאה דמהימן ליה.

הודפס ע"י תכנת אוצר החכמה 312חידושי הרמב"ן <זכרון יעקב> -בבא מציעא, בבא בתרא, סנהדרין, מכות משה בן נחמן (הרמב"ן) עמוד מס  
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The Shach rules that one who commits himself to be the guarantor “to 
whomever grants this lender a loan”, is not bound by this commitment. 
Ketzos Hachoshen explains that this is due to a lack of agency – one who 
acts upon such a general statement is not considered an agent of the 
principal. Consequently, the lender is not granting the loan on behalf of 
the guarantor.  
Nesivos Hamishpat disputes the ruling of the Shach, claiming that a 
guarantor is obligated due to the loan being extended upon his guarantee, 
even without agency. Ketzos Hachoshen responds by referencing the 
abovementioned Rashbam who clearly links a guarantor’s obligation with 
the idea of agency. 

קצות החושן סימן קכט סק"א, נתיבות המשפט שם סק"א, משובב נתיבות שם
מי שכתב בכתב ידו שכל מי שילוה לפלוני הריני ערב קבלן, פסק הש"ך שאינו נעשה ערב עי"ז, 

־שדומה ל"כל הזן ]לפלוני שמודר הנאה ממני[ אינו מפסיד" דקי"ל שמותר לומר כן ואינו כש
לוחו לפרנסו. והק' התומים הרי סו"ס פסק שם הש"ך שהאומר כן חייב לשלם, ולמה כתב כאן 
שלא נעשה ערב? והקצות החושן הסכים לש"ך, דהתם הרי הוציא מעות על פיו ממש, ונתחייב 
לשלם. אבל ערבות הוי כאסמכתא כמבואר בש"ס, ולא נתחייב הערב אא"כ הלוהו בתורת שליח 

כמוש"כ הרשב"ם, ואילו "כל הזן אינו מפסיד" אינו שליח. 
הנתיבות המשפט חולק על הקצות וסובר שאין צריך לשון שליחות ממש, והביא ראיה מערב 
שלא בשעת מתן מעות שמתחייב ]לולא הטעם שלא על אמונתו הלוהו[ שאז לא שייך שליחות 
כלל. ובמשובב נתיבות דחה הקצות החושן את דברי הנתיבות על פי דברי הרשב"ם הנ"ל, דלפי 
מה דקי"ל בעינן דוקא שליחות כדי לשעבדו בלי קנין. ולכאורה מבואר שכל שעשה קנין, אף 

להקצות מהני בלא שליחות, דבקנין מהני אף שלא בשעת מתן מעות.

הודפס ע"י תכנת אוצר החכמה 331קצות החושן - נתיבות המשפט <הוספות מכת"י> - ב הלר, אריה ליב בן יוסף הכהן - לורברבוים, יעקב בן יעקב משה עמוד מס  
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הודפס ע"י תכנת אוצר החכמה 332קצות החושן - נתיבות המשפט <הוספות מכת"י> - ב הלר, אריה ליב בן יוסף הכהן - לורברבוים, יעקב בן יעקב משה עמוד מס  
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Shaar Mishpat also assumes that a guarantor is only obligated if the 
lender can be considered his agent. Therefore, if the lender is a minor or 
a non-Jew, who are excluded from the rules of agency, or in the case of 
a prohibited matter where one cannot become an agent, the guarantor’s 
commitment would not be binding.

יתר עיון: שער משפט סימן קלב סק"א
דעת השער משפט כדעת הקצות שערב מהני מדין שליחות, וממילא לא מהני בקטן, הן קטן 
שנעשה ערב לאחר והן אחר שנעשה ערב לקטן, וכן לא מהני בעכו"ם )אלא דעכו"ם לא ציית 

הודפס ע"י תכנת אוצר החכמה    157שער משפט <מהדורה חדשה> - ב ישראל איסר בן זאב וולף עמוד מס  דינא(, וכן לא מהני לדבר עבירה.

הודפס ע"י תכנת אוצר החכמה    158שער משפט <מהדורה חדשה> - ב ישראל איסר בן זאב וולף עמוד מס  

ליתר עיון
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Completely rejecting the opinion of the Ketzos Hachoshen, Imrai Binah 
rules that a guarantor who commits to a minor or non-Jew is bound by his 
commitment. He explains the Rashbam’s reference to agency as merely 
comparative – the commitment is binding because the loan is being 
granted to the lender upon the promise of the guarantor.

אמרי בינה דיני דיינים סימן יז
האמרי בינה דוחה את דברי הקצות והשער משפט שכתבו דערב מהני דוקא בתורת שליחות 
ועל פי תנאי שליחות, וביאר דכוונת הרשב"ם היא לא לשליחות ממש רק דמשתעבד הערב כיון 

דהמלוה נעשה על ידו, וממילא מהני גם בקטן ועכו"ם.

הודפס ע"י תכנת אוצר החכמה    59אמרי בינה <מכון משנת ר"א> - ב אוירבאך, מאיר בן יצחק איציק עמוד מס  
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If a borrower paid a debt with the promissory note of another, with the 
assurance that “the principal is secure”, he is not considered a guarantor in 
the event of default, provided the principal had indeed been secure at that 
time. If it was not, then he would be obligated just as the Gemara obligates 
a moneychanger who pronounces a coin to be legitimate and it turns out 
not to be. It is unclear if the basis of the obligation would be garmi, a form 
of tort, or arev, that he is considered a guarantor. There are several key 
differences between the two doctrines.

שו"ת מהר"י ווייל סימן פ’
פסק מהר"י ווייל דלשון "אינך צריך לדאוג, הקרן הוא בטוח" אינה לשון ערבות, והיינו דוקא אם 
האמת היתה כך והחוב היה בטוח בעת ההיא, אבל אם לא היה בטוח בעת ההיא, חייב, וכמו 
והנה בגמרא מבואר דמראה דינר לשולחני חייב כר’  במראה דינר לשולחני )בבא קמא ק.(. 
מאיר דדאין דינא דגרמי, והיינו מדין מזיק. אולם מלשון הרמ"א )סימן קכט סעיף ב’(, כשהביא 
את דין מהר"י ווייל, משמע שהחיוב הוא מטעם ערב, ע"ש. וצ"ע היטב בזה, ויש נ”מ טובא בין 

אם החיוב הוא מטעם מזיק או מטעם ערב.
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The owner of a cow was wary of slaughtering his cow lest it be found to 
be a traifah. A potential buyer encouraged him to go ahead, promising to 
pay a substantial amount even in the event it is found to be a traifah. The 
owner took a collateral from him to this effect, and then slaughtered the 
cow. Although it was discovered to be traifah, the Rosh absolved the buyer 
because no kinyan had been made. 
Bais Yosef wonders why the buyer isn’t liable as a guarantor because the 
cow was only slaughtered based on his promise? He offers two answers: 
one, because he took a collateral he wasn’t really placing his trust in 
the promise of the buyer, thus removing the basis for the guarantor’s 
obligation. Two, because this was a commercial transaction and not a 
loan, a kinyan is needed. Drisha questions the assertion of the Bais Yosef 
– according to the first answer of the Bais Yosef, any time a lender takes a 
collateral from the guarantor he will thereby nullify his guarantee! This he 
says, is a novelty that isn’t found in the Poskim.

טור חושן משפט סימן רז, ב"י ודרישה שם
מי ששחט פרתו על פי הבטחת קונה שאפילו ימצא טריפה יתן לו סכום הגון בעד הבשר, ונתן 

־משכון על זה, אעפ"כ פסק הרא"ש שהקונה יכול לחזור בו כיון שלא הי' קנין אלא דברים בעל
מא. והק' הב"י למה לא מתחייב מדין ערב כיון ששחט על פיו והפסיד? ותי' בב' אנפי: א', כיון 
שלקח ממנו משכון הרי לא סמך עליו וליכא דין ערבות. ב', כאן נחית בתורת מקח וממכר ולא 
בתורת ערבות ע"כ בעי קנין. ובדרישה תמה על הב"י, שלפי דבריו כל מקום שהערב נתן משכון 

ליכא דין ערבות, ולא משתמיט שום פוסק לומר כן?

הודפס ע"י תכנת אוצר החכמה    113טור <מכון שירת דבורה> - כ (חו"מ רה - רנח) יעקב בן אשר (בעל הטורים) עמוד מס  

)

(
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הודפס ע"י תכנת אוצר החכמה    115טור <מכון שירת דבורה> - כ (חו"מ רה - רנח) יעקב בן אשר (בעל הטורים) עמוד מס  



56 L O A N S  &  C O L L E C T I O N S  -  P A R T  I I

In many moneylending gemachim, it is common to require head checks 
from the guarantors for the amount of the loan. Rav Shmahl raises 
the issue that according the Bais Yosef, this should in fact nullify the 
commitment of the guarantor? Furthermore, should the guarantors claim 
“kim li” like the opinion of the Bais Yosef, it isn’t clear who is considered 
the muchzak in this case, [as this would depend on the broader question 
whether the holder of a check is considered a muchzak] and perhaps they 
can absolve themselves from paying.

שו"ת כסאות לבית דוד, חלק א’ סימן סט סוף אות ג’ 
רב שמאהל מעורר שמה שנהגו מנהלי גמ"ח ליקח טשעק"ס מהערבים קודם ההלואה, יש לדון 
שעי"ז נתבטלה הערבות לדעת הב"י הנ"ל דהוי כאילו נטלו משכון. וע"ש שיש לדון אם הערב 

יכול לומר 'קים לי' ויפטר מערבותו, וזה תלוי בנידון אם תופס ש'ק נקרא מוחזק.

הודפס ע"י תכנת אוצר החכמה    246כסאות לבית דוד - א שמאהל, יעקב דוד בן חיים שאול עמוד מס  
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One who accepts responsibility for the legitimacy of a real estate sale, 
cannot be held to this commitment according to the Rambam. Tur explains 
that this is because people will buy real estate despite the possibility of 
losing it imminently, therefore we cannot say definitively that the sale was 
predicated upon the promise of the guarantor. Raavad disagrees with the 
Rambam and obligates the guarantor in the case of a loss.

טור חושן משפט סימן קלא
מי שקיבל אחריות בעד חבירו על מכירת קרקע פסק הרמב"ם שלא נשתעבד בלי קנין, וביאר 
ליומיה", ר"ל שאין הכרח  דזבין ארעא  "דעביד אינש  דין ערב משום  הטור הטעם שלא שייך 

שסמך הקונה על הערב. והראב"ד ס"ל שיש לו דין ערב.

הודפס ע"י תכנת אוצר החכמה    130טור <מכון שירת דבורה> - יח (חו"מ קכא - קנו) יעקב בן אשר (בעל הטורים) עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    131טור <מכון שירת דבורה> - יח (חו"מ קכא - קנו) יעקב בן אשר (בעל הטורים) עמוד מס  
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Further Iyun: If a buyer was unwilling to buy real estate or movable goods 
until a third party insured him against loss, Minchas Pittim brings several 
opposing arguments whether the guarantor must take responsibility for 
losses. The Rambam mentioned above seems to contradict the previous 
case of the Rosh.

יתר עיון: מנחת פתים, חו"מ סימן קלט סעיף ט'
המנחת פתים דן בקנה אחד קרקע או מטלטלין להרויח בהם, ולא רצה לקנות שמא יפסיד, עד 
הנ”ל  ולכאן: מדברי הטור  לכאן  הוכחות  וכתב  בכך.  נתחייב  יפסיד, אם  לו שלא  ערב  שאחד 
"דעביד אינש דזבין ארעא ליומיה", משמע דלא שייך בזה ערבות, אולם מדברי הפוסקים בענין 
נידון הרא"ש הנ"ל באחד שאמר לחבירו שישחוט פרתו, משמע שאכן שייך בכה"ג ערבות אם 
לא משום הטעמים שכתבו שם. וע"ע שם מה שהביא מהירושלמי שפוטר באומר "קח שדה 

פלוני ואני נותן לך כך וכך".

הודפס ע"י תכנת אוצר החכמה    257מנחת פתים - או"ח, יו"ד, אה"ע, חו"מ אריק, מאיר בן אהרן יהודה עמוד מס  

ליתר עיון
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Where one agreed to guarantee a loan of an undisclosed amount, many 
Poskim compare it to a general dispute in the Rishonim whether a kinyan 
can be effective on an undisclosed amount, and the consensus of the 
Poskim is like the opinion that it is effective. However, Sema suggests that 
in this case all would agree that it is not binding, because of the additional 
consideration that a guarantor’s commitment is also similar to asmachta.

שולחן ערוך חו"מ סימן קלא, סמ"ע סקכ"ח, ש"ך סקט"ו
מי שנעשה ערב על דבר שאינו קצוב, נחלקו הפוסקים אם נשתעבד: דעת השו"ע והש"ך שתלוי 

־במחלוקת הראשונים בכל מקום שמחייב עצמו בדבר שאינו קצוב, והכריעו כהראשונים שמת
חייב בכך. אולם דעת הסמ"ע שערב גרע שיש בו תרתי לריעותא: דבר שאינו קצוב ואסמכתא, 

וכה"ג י"ל שכו"ע מודו שלא מתחייב.
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Further Iyun: A merchant promised to supply a huge amount of wood to a 
processing factory, whereupon they invested large amounts to buy new 
machinery to deal with the higher workload. The merchant did not deliver 
on his promise, and the factory cannot recover its investment. In a lengthy 
teshuva, Zekan Ahron discusses the potential liability of the merchant, 
concluding that while he is technically not responsible, he should arrive at 
a compromise with them due to the extent of the losses he caused.

יתר עיון: שו"ת זקן אהרן ח"א, חו"מ סימן קטו
סוחר שהבטיח לאחרים להביא עצים הרבה ועל פיו השקיעו בעסקם סכומים גדולים, ולמעשה 
חזר בו ולא הביא ועי"ז עומדים להפסיד הפסדים עצומים, הזקן אהרן האריך אם אפשר לחייבו 
מדין ערב )וגם מדין מזיק(, והעלה מעיקר הדין לפטור מדין ערב משום דבר שאינו קצוב )וגם 
משום חסרון אמירת "חזי דעלך קא סמיכנא”(, אבל מחמת ההפסדים שגרם יש לו להפשיר 

אתם.

הודפס ע"י תכנת אוצר החכמה    240זקן אהרן - א וואלקין, אהרן בן יעקב צבי עמוד מס  

ליתר עיון
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הודפס ע"י תכנת אוצר החכמה    242זקן אהרן - א וואלקין, אהרן בן יעקב צבי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    243זקן אהרן - א וואלקין, אהרן בן יעקב צבי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    244זקן אהרן - א וואלקין, אהרן בן יעקב צבי עמוד מס  
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A lender cannot collect from a standard guarantor until he first tries to 
collect from the borrower in Bais Din who assess that the borrower cannot 
repay the debt. If he stipulated originally that he intends to collect from 
whomever he chooses, then he may collect from the guarantor. However, 
R. Yochanan says that even with a stipulation the guarantor is only 
obligated if the borrower has no funds available [see below].
If the guarantor is an “arev kablan”, the lender may collect from him even if 
the borrower does have assets. 
If the lender gave the money originally directly to the guarantor who then 
passed it to the borrower [“arev shelof dotz”], the lender’s only claim is 
to the guarantor and not to the borrower, unless the guarantor has no 
assets.

בבא בתרא דף קעג. – קעד.
ויתברר  ויחייבוהו לשלם  בב"ד  הלוה  עד שיתבע תחילה את  לתבוע מהערב סתם  למלוה  אין 
שאין לו נכסים כלל. אבל אם אמר "ע"מ שאפרע ממי שארצה" יכול לתבוע מהערב תחילה, 
אבל אמר ר' יוחנן שאפילו בכה"ג הערב אינו חייב לשלם אלא באופן שאין נכסים ללוה. ואם 
מתחילה נשתעבד להיות ערב קבלן יכול המלוה לתבוע מהערב אפילו אם יש נכסים ללוה. וע"ש 
בהמשך הגמ' שאם הערב לקח המעות ביד ונתנן ללוה, כה"ג כל תביעת המלוה היא על הערב 

דוקא. ]וכה"ג מכונה בדברי חז"ל "ערב שלוף-דוץ"[.

הודפס ע"י תכנת אוצר החכמה    355תלמוד בבלי  <עוז והדר> - כד בבא בתרא תלמוד בבלי עמוד מס  
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Tosafos question the words of R. Yochanan – if the standard guarantor is 
only obligated when the borrower has no assets, whether or not the lender 
stipulated that he can collect from whomever he chooses, then what is the 
difference between the two? They answer that by making the stipulation 
he may collect from the guarantor as soon as it is ascertained that the 
borrower has no real assets, even if he may have movable goods.

תד"ה חסורי מחסרא 
הנה דברי ר’ יוחנן הם מקושי הבנה: אם אין נכסים ללוה, למה אינו נפרע מן הערב תחילה, אפילו 
היכא שלא אמר "על מנת וכו’"? לכך פירשו ר"ת וסייעתו ש"אין נכסים ללוה" היינו שאין לו 
קרקעות, אבל דלמא אם יתבענו יפרע לו ממטלטלין. ועל כל פנים יוצא שאם יש נכסים ללוה, 
אפילו אמר "על מנת וכו’" לא יפרע מן הערב תחילה. ובקבלן, בין יש נכסים ללוה בין אין לו, 
נפרע מן הערב תחילה דלא קיימא לן כרשב”ג. ובנשא ונתן ביד, נפטר הלוה מן המלוה לגמרי 

)אלא שאם אין לערב לשלם למלוה, יכול המלוה לתבוע את הלוה מדין שיעבודא דר’ נתן(.

הודפס ע"י תכנת אוצר החכמה    356תלמוד בבלי  <עוז והדר> - כד בבא בתרא תלמוד בבלי עמוד מס  
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הודפס ע"י תכנת אוצר החכמה    357תלמוד בבלי  <עוז והדר> - כד בבא בתרא תלמוד בבלי עמוד מס  
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Ri Migash explains the opinion of R. Yochanan differently: only when the 
lender did not stipulate anything must he ascertain that the borrower has 
no assets. Whereas, if he stipulated that he can collect from whomever 
he chooses then he can collect from the guarantor even if the borrower 
has assets.

ספר התרומות שער לה – ר’ יוסף ן’ מיגאש
הר"י מיגאש מפרש את דברי ר’ יוחנן באופן אחר: החילוק בין יש נכסים ללוה לאין נכסים ללוה 
היינו היכא שלא אמר "על מנת", אבל כשאמר "על מנת וכו’", לעולם נפרע מן הערב תחילה, 
ו"יש  ללוה"  נכסים  לפרש ש"אין  קצת שלדבריו, אפשר  נראה  גם  ללוה.  נכסים  כשיש  אפילו 
נכסים ללוה" קאי אאחר שתבעו המלוה לדין, דרק אז נתברר אם יש לו נכסים או לא )וממילא 

לא קשה הקושיא הנ"ל למה צריך לתבוע את הלוה תחילה כשאין לו נכסים(.

הודפס ע"י תכנת אוצר החכמה    671ספר התרומות עם גדולי תרומה - א שמואל בן יצחק הסרדי - פיגו, עזריה בן אפרים עמוד מס  

הודפס ע"י תכנת אוצר החכמה    672ספר התרומות עם גדולי תרומה - א שמואל בן יצחק הסרדי - פיגו, עזריה בן אפרים עמוד מס  
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Tur cites the abovementioned dispute whether a lender who stipulated 
that he can collect from whomever he chooses may collect from the 
guarantor without first trying to collect from the borrower.

טור חו"מ סימן קכט
הטור הביא שנחלקו הראשונים בשיטת ר"ת אם אמר בפירוש "ממי שארצה אפרע תחילה" אם 
בכה"ג נפרע מהערב תחילה. השולחן ערוך הביא את שיטת הר”י מיגא”ש בלשון סתם, ואחר 
כך הביא את שיטת ר”ת בלשון "יש חולקים", ושוב סתם ששניהם מודים היכא שאמר בפירוש, 

ועיין פתחי תשובה ס”ק יא.
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73

THE GUARANTOR:

The Gemara in Bava Basra details two important leniencies when 
obligating an areiv, a guarantor. 

First, when one is a guarantor at the time a loan is given, no kinyan 
(physical act of transaction) is needed. If an individual gives a guarantee 
at the time of the loan that he is taking responsibility to ensure it is paid 
back, that suffices to make him an areiv, with no other action necessary. 

If one accepts to become an areiv after the loan has already been given, 
then there is a machlokes in the Gemara whether a kinyan is needed or 
not. We rule according to the opinion that a kinyan is needed in this case. 

The second chiddush of arvus is that although the acceptance of 
responsibility is presumably an asmachta, it is nevertheless binding. 

Usually, when a transaction is made with an asmachta (a conditional 
deal), the entire transaction is deemed invalid, as it is not considered 
a full commitment. In the case of arvus, the guarantee to accept 
responsibility on the loan is an asmachta, as the guarantor only accepts 
to pay on condition that the borrower does not come up with the 
money. Still and all, in this instance asmachta is good enough to enact 
the deal. 

The Gemara explains that even though the acceptance to be an areiv 
is conditional, we assume that the areiv fully accepts the responsibility 
because he receives pleasure from the fact that he is being trusted by 
the lender. Because he has this pleasure, he fully accepts to commit 
himself to the obligation to repay the loan if need be.  

The Ramban points out that arvus cannot be a real asmachta because 
we see that there is an opinion in the Gemara that holds that a kinyan 
is unnecessary even if one becomes an areiv after the loan was already 
given. If arvus is a real asmachta and it only works because the cosigner 
commits fully because of the pleasure he receives from being trusted, 
that would only apply if he became a guarantor at the time of the loan. 
If he only accepted to cosign on the loan at a later date, this rationale 
would not apply, as he did not make this commitment when the loan 
was given, and we would have to say that the asmachta cannot create 
a valid commitment. Thus, he says, we see clearly that arvus is not a full 
asmachta and is only a quasi-asmachta that is considered sufficient to 
place the responsibility on the guarantor. 

ARVUS AS SHLICHUS: 

The Rashbam explains that when the lender gives the money to the 
borrower, he is the shliach (messenger) of the cosigner. By accepting 
responsibility, the guarantor is, in essence, lending the money himself 
to the borrower, and the lender is merely acting as his agent to give 
him the money. The reason the areiv is liable to lose if the lender 
doesn’t pay is because he is the real lender, and, therefore, he must 
reimburse his shliach who laid out the money if the borrower fails to 
come through with the money. 

There is a major dispute amongst the Acharonim if this Rashbam is 

meant to be taken literally and the rules of shlichus actually apply to 
an areiv. 

 The Ketzos Hachoshen learns that arvus does work with actual shlichus. 
He uses this to explain the ruing of the  Shach that if the areiv doesn’t 
actually tell the lender to give the money with the promise that he 
will act as a guarantor, but merely says a general statement “whoever 
lends this person  money, won’t lose out”, he is not considered to have 
accepted the responsibility of a guarantor. The Ketzos explains that the 
reason for this is because arvus works with shlichus, and this statement 
is not sufficient to appoint the lender as a shliach of the areiv. 

The Shaar Mishpat also learns that arvus literally works as a shlichus. 
Accordingly, there are a number of relevant halachos that will apply. For 
one thing, a koton (minor) cannot be a valid shliach and one cannot be a 
shliach for a koton; therefore, if either the areiv or the lender is a koton, 
the arvus is invalid. One also cannot be a shliach for a non-Jew and a non-
Jew cannot be a shliach; therefore, if either the areiv or lender is a gentile, 
the arvus is technically invalid. Furthermore, there is a well-known rule 
of “ain shliach l’devar aveirah”, if one appoints a shliach to do an aveirah on 
his behalf, the shlichus is not valid. Accordingly, he says that if someone 
tells someone to steal money, with the promise to reimburse him if he 
suffers any loss while doing so, the arvus is not valid. 

The Imrei Bina and others disagree, claiming that the Rashbam did 
not literally mean that arvus is a form of shlichus. He says that arvus 
does apply to non-Jews and to minors. The Nesivos Hamishpat also 
disagrees with the Ketzos, proving this from an opinion in the Gemara 
that a kinyan is unnecessary even if one becomes an areiv after the 
time of the loan. If the arvus started after the loan was given, it is 
obvious that the lender was not the areiv’s shliach to lend the money 
at an earlier time; therefore, he says that this is proof that arvus is not 
literally a form of shlichus. 

The Ketzos is not bothered by the Nesivos’s question because we 
pasken like the opinion that a kinyan is necessary when one becomes 
an areiv after the time of the loan; however, we would have to say 
that according to him arvus only works as a form of shlichus if the areiv 
committed himself at the time of the loan. If he became an areiv later 
on through a kinyan, that would be a different model of arvus that is 
not a kind of shlichus. 

ARVUS OR MAZIK? 

The Mahari Veil discusses a story where Mr. A wants to repay a debt 
he has to Mr. B with an IOU that he has from a third party, Mr. C, who 
owes money to him. When Mr. B is reluctant to accept the IOU as 
payment, Mr. A assures him that he knows Mr. C and he can vouch for 
his dependability. Unfortunately, Mr. C does end up defaulting on his 
debt, and the IOU is never honored. By vouching for Mr. C, did Mr. A 
become his areiv, which would mean that he must now repay the debt 
to Mr. B? 

The Mahari Veil ruled that Mr. A did not become an areiv with his 
statement. He does say, however, that he is only not be responsible if 
he really thought that Mr. C was reliable and could be depended on to 
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pay. If he knew that Mr. C could not be depended on, and he lied to Mr. 
B, then he is liable to pay the debt. 

The Rema cites this teshuva of the Mahari Veil as the binding halacha. 
He explains that although Mr. A did not accept to be a full areiv on the 
loan, he did accept to be an areiv to the fact that his statement was 
the truth. If he is found to be lying, then he is liable to pay for any loss 
caused by his lie. 

While the Rema seems to be saying that Mr. A’s responsibility is a form 
of arvus, the Mahari Veil himself seems to give a different reason why 
Mr. A is liable. He says that Mr. A caused harm to Mr. B with his claim 
that Mr. C could be relied upon, which deems him a mazik (damager), 
and he is obligated to reimburse Mr. B for the damage he caused him. 

There are numerous halachic differences between the obligation of an 
areiv and the obligation of a mazik, as the responsibilities of an areiv to 
repay a debt are much more limited than the responsibility of a mazik 
to pay for damages he caused. These variables would be the difference 
between the explanation of the Rema and the explanation of the 
Mahari Veil as to why Mr. A is liable. 

ARVUS ON A NON-SPECIFIC AMOUNT: 

There is a discussion amongst the Poskim regarding someone who 
says that he will guarantee a loan by telling the lender that he can give 
money to a borrower and he will accept responsibility, but doesn’t 
specify the amount he will cosign for. The Rambam says that if the 
amount is not specified, there is no obligation on the areiv to pay if the 
lender reneges because he is not considered to have fully committed. 
The Shulchan Aruch says that everyone after the Rambam disagree 
with him and rule that the areiv is obligated to repay the debt. He says 
that the Rambam is a da’as yachid on this matter, and the areiv cannot 
rely on his opinion to exempt himself from liability. 

Other Poskim disagree and say that there are other Rishonim who 
agree with the Rambam, which may mean that the areiv does have the 
right to exempt himself from liability. 

WHEN THE AREIV WAS NOT RELIED UPON: 

The Teshuvas HaRosh speaks about a case where Reuven owns a cow 
that he is reluctant to slaughter out of fear that it may turn out to be 
a treifa. His friend, Shimon, urges him to shecht the cow, telling him 
that he will buy the cow from him after it is shechted and assuring 
that he will pay him a certain amount even if it ends up being a treifa. 
When the cow is found to be a treifa, Shimon wishes to renege on his 
commitment to pay. 

The Rosh rules that although it is unethical to do so, Shimon does have 
the right to back out because he never made a kinyan with Reuven. 

The Bais Yosef asks: While it may be true that Shimon’s assurance 
does not constitute a sale because there was no kinyan, why is he 
not obligated to pay as an areiv, since he did accept responsibility to 
reimburse Reuven even if the cow is a treifa? 

The Bais Yosef offers two answers to this question. Firstly, he says that 
in the Rosh’s story, Reuven asked Shimon beforehand for a mashkon, 
a collateral. Since he did, it is clear that he didn’t fully trust him. As 
we explained earlier, the reason arvus works is because the guarantor 
obligates himself to pay because of the pleasure he receives from 
being trusted. In this story, he was not fully trusted, and, therefore, 
never fully committed himself.

The Drisha disagrees and says that we do not see anywhere that if a 
lender asks for a mashkon that the arvus does not work. Since this concept 
is not found regarding loans, he rejects this answer of the Bais Yosef. 

Rav Yaakov Dovid Shmahl, a Rov in Antwerp, notes that some Gemachs 
ask for head-checks from an areiv. He posits that such head-checks 
would constitute a mashkon, which would render the arvus invalid 
according to the Bais Yosef. Although the Drisha disagrees with the 
Bais Yosef, the muchzik on the head-checks is the Gemach, which 
would mean that they have the right to say that they hold like the Bais 
Yosef and will cash the checks. 

On the other hand, he points out that one could possibly argue that 
holding a head-check does not make you a muchzik on any money. 
This may be dependent on the society – as in some societies, checks 
are treated like currency and in others they are not. Furthermore, 
one could argue on the premise that a check constitutes a mashkon. 
This too, may depend on whether or not a check is considered actual 
currency or not. 

The Bais Yosef’s second answer is that arvus only works in the form of 
a guarantee. If the commitment is said as part of a sale, then it does 
not constitute arvus.  

TITLE INSURANCE: 

When someone purchases a piece of property, it is common to buy 
title insurance that guarantees reimbursement if for some reason the 
purchaser is unable to take possession of the property. The Rambam 
says that such insurance is not binding as arvus. The Shulchan Aruch 
explains that the rules of arvus only apply when someone gives 
something away – such as when someone lends out his money – 
based on another party’s guarantee that he will get his money back. 
In the case of title insurance, the buyer is not giving anything away; 
therefore, the title insurance does not have the status of arvus and 
would not be binding unless a kinyan is made.

The Minchas Pitim asks a few questions on this Shulchan Aruch. He 
cites the Rosh’s case of the cow, where it did not leave the possession 
of the owner and it seems that the laws of arvus would apply if not for 
the two reasons offered by the Bais Yosef as proof that arvus can apply 
even in such cases. 

A BACKSTABBING CUSTOMER:

There is a teshuva in Sefer Zekan Aharon about two partners who 
owned a sawmill, where large logs of wood were chopped down into 
lumber. One year, their biggest customer informed them that he would 
be sending them a lot of work that summer. He said that he would be 
providing them with a very large amount of raw wood that he would 
need them to cut up for him. 

Since their current facilities would not be large enough for the job, he 
told them to buy new equipment and enlarge their premises, saying 
that he would pay for part of the upgrades. 

In the end, the customer backed out on the deal and left the partners 
high and dry after they spent a fortune on the capital upgrades. 

The Zekan Aharon ruled that the customer cannot be held liable, 
neither as a mazik or as an aruv. For one thing, the deal was done in the 
form of a purchase, which we previously explained is not subject to the 
laws of arvus. Another reason he offers to exempt the customer from 
liability is the fact that he never committed to a set amount, which we 
also explained is not a valid arvus.

While he does say that the customer is not technically liable, he does 
urge him to make some form of restitution to the partners because he 
did indirectly cause them a substantial monetary loss.  

To watch the video or listen to the shiur given by the Dayan, visit: 
www.baishavaad.org/yorucha-topics  
Or signup to receive them via whatsapp:   732.232.1412
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important - why. 

Only through עמלות בתורה — understanding the fundamentals of the subject — can one truly appreciate and internalize what 
defines right and wrong.

Similar to a sofer who, with his intensive knowledge of  hilchos safrus, is confident and secure in the propriety of his profession; 
so, too, businessmen will gain the peace of mind knowing with conviction that they ply their trade be’emunah uveyosher. 
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What How

Why

The core curriculum is segmented in modules, and can be 
learned as an individual self paced; or, participants can join 
chaburos coordinated by the Bais HaVaad for those that 
desire group study. Page by page, step by step, the learning 
will be facilitated with a daily audio “Blatt shiur” guiding the 
participant through the sources as well as a weekly video 
shiur presented on each topic by Dayanim that will share 
fundamental and practical applications of the sugya covered.

Daily practical Q&A applications of the subject matter will be 
offered alongside through the Business Halacha Daily series.
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in-depth halachic knowledge he needs for contemporary business dealings. 

V I S I O N  Through increased knowledge and guidance,  Yorucha will elevate the frum 
public’s adherence to halacha as it pertains to choshen mishpat and standard business practices.
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chabura in your own shul.

Set up or join a community or shul chabura

Set up a Board Room Bais Medrash in your business

Mincha Learning In just 5 minutes a day, 
before or after Mincha, you can learn short, 
practical and insightful Business Halachos.

Weekly Lunch & Learn Join a deeper dive 
into the background of the halachos by 
understanding the sugya behind the halachos 
as well.

Baltimore  •  Belle Harbor  •  Brooklyn  •  Catskills  •  Chicago  •  Cincinnati  •  Cleveland  •  Dallas  •  Detroit  •  Fairlawn  •  Far Rockaway  
Gateshead, UK  •  Gibraltar  •  Jackson  •  Lakewood  •  Lawrence  •  Los Angeles   •  Lido Beach  •  Margate  •  Minneapolis  •  Monsey   
Passaic  •  Philadelphia  •  Queens  •  St. Louis  •  Staten Island  •  Toronto  •  Waterbury  •  W. Hempstead   •  Woodmere

C U R R E N T 
C H A B U R O S




