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Sugya Introduction

Concepts that will be discussed in this series of shiurim

1. THE MITZVAH TO LEND MONEY

There is a mandatory Biblical commandment to lend
money to one in need of it. Some acharonim suggest that
this obligation is the rationale for the prohibition against
charging interest for loans of money.

Precedence The Gemara and the poskim establish various
rules of precedence, both between various potential
borrowers of limited funds, as well as between the lender’s
own need for his money and the need of the potential
borrower.

Scope The poskim discuss whether the mitzvah extends to
loans of property other than money; to profit-generating
loans (made according to a heter iska); and to a vendor
extending credit to a customer.

2. ARVUS (CO-SIGNING)

Guaranteeing a loan is a binding commitment, despite its
involving an element of asmachta (conditional obligation). In
certain circumstances a kinyan (act of formal solemnization
of a transaction) is required, while in others it is not.

Agency Some poskim maintain that the liability of a guarantor
derives from the fact that the lender is considered his agent
in making the loan, and they therefore limit this liability to
where the rules of agency are satisfied, and the language of
agency is used; others disagree.

Third-Party Purchase Guarantees The poskim discuss
whether a third-party guarantee of a purchase is binding
under the law of arvus.

Indemnification Priority An ordinary guarantor is generally
an indemnitor of last resort, although in certain cases, he is

an indemnitor of first resort.

3. COLLECTIONS

‘Do Not Act Toward Him As A Creditor” It is a Biblical

prohibition for a creditor to demand repayment of a loan
if he knows that the debtor does not have the wherewithal
to do so. The poskim discuss whether he is required to be
stringent when he is not sure whether he does. The creditor
is even prohibited from merely crossing paths with the
debtor without demanding repayment, since this will cause
the debtor anguish over his inability to repay the debt.

Accepting Employment In Order To Repay A Debt The court
cannot compel an insolvent debtor to accept employment
in order to repay a debt. The debtor is permitted to do so
of his own volition, and the poskim discuss whether he is
personally obligated to do so (despite the fact that the court
cannot compel him to do so).

Retention Of Personal and Professional Property When a
debtor cannot repay a loan, the court seizes all his assets
and transfers them to the creditor, with the exception of
certain personal necessities, such as a limited supply of food
and clothing, and certain professional equipment.

4. LOAN FORGIVENESS, BANKRUPTCY, AND RELATED
ISSUES

Loan Forgiveness and Yeush In general, a mere verbal
declaration of loan forgiveness (mechilah) is sufficient to
erase a debt, and poskim debate whether even a mental,
unverbalized one is effective. They also debate whether
giving up hope (yeush) of ever collecting a debt erases it.

Statutes of Limitations Aside from the cancellation of debts
by the Sabbatical Year (Shemitah), which is of limited practical
significance in contemporary times, halachah has no native
statute of limitations with regard to debt collection (or
almost anything else). Poskim consider the question of the
halachic relevance of secular statutes of limitation.

Bankruptcy Halachah has no native concept of bankruptcy.
Poskim debate whether secular bankruptcy laws and customs
may be incorporated into halachah via the mechanisms of
minhag (custom) and dina de-malchusa dina (the law of the
government is the law).
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QUESTIONS ON
Loans & Collections

Below are some practical scenarios that will apply to the material

Does one fulfill the obligation to lend money by lending under the
terms of a heter iska (an arrangement that allows for the de facto
charging of interest by technically restructuring the transaction as
(part) equity investment rather than an outright loan)?

How does the obligation to Would halachah
lend money apply in the event consider a

of opportunity costs - what generally accepted
if one can earn interest if he commercial custom
deposits the money in the bank, of bankruptcy

or invests in the stock market (or binding as a
cryptocurrency), or engages in minhag?

real estate speculation?

Is there ever a problem with demanding payment of a loan that has
come due? What about simply crossing paths with the debtor, which
may remind him of his outstanding obligation? Do these prohibitions
apply only if one knows that the debtor has no money, or even if the
lender is unsure whether he does?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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“If one lends money to a Jew,” the Torah uses the expression of “if” when it
refers to the scenario of a lender/borrower. This would seem to imply that
extending a loan is not an obligation; however, when the Torah discusses
the absolvement of loans during Shemitah, the Torah states clearly that
one must lend money to a Jew in need even if he may incur a loss should
Shemitah occur during the loan.
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In both of his Halachic works, Rambam counts lending as a Torah obligation, R:R 7151 mbn m1aba Lrep AWy nnynn 100 oA
considering it an even greater mitzvah than charity, because through 15 qpy mivn xn axba mynw xR naba w3 11 ,nnynn 1902 pos 0'anan
extending a loan to a person in need he can avoid the need to accept PTYO M DX IR 1YY ApTY MYnn AR XM Y 3" nn 59231 man ,nnn

charity. Although Rambam specifies lending to the poor, the Tur adds that
the mitzvah applies even to a wealthy person who is in a temporary need
of a loan, and this is the consensus of the Poskim.
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Bris Yaakov proposes that the obligation of lending is also the basis for
the prohibition against charging interest for a loan - just as we find many
other mitzvos that must be done for free, so too, the mitzvah of lending
cannot be done for personal gain.
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Further lyun: The Ritva suggests that young orphans might be permitted
to accept interest for a loan. Similar to the abovementioned Bris Yaakov,
Avnei Nezer explains this to be because they are exempt from lending due
to their young age, they may be allowed to accept interest should they
decide to lend.
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There is an order of preference when lending to others: one should first

lend their relatives before lending others. The Gemara adds that a Jew
must be given precedence to a non-Jew even if the non-Jew would be

paying interest and the Jew will not [because of Ribbis].
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If one is able to buy a product from a Jewish seller, Rema ruled that he
must do so even if the non-Jew is offering it for cheaper. The Chofetz
Chaim (in his sefer Ahavas Chessed) understands this Rema to be referring
to instances where the price difference is small. However, other Achronim
point out that in the actual case of the Rema the price difference was
significant, as the Rema himself mentions earlier in the Teshuva.
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The sefer Megillas Esther infers from the abovementioned Gemara that a
Jewish borrower must be given precedence even if the lender would gain
a substantial benefit by lending to a non-Jew.
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Shaar Mishpat rejects the opinion of the Megillas Esther, and rules that one
may forgo lending to a Jew if he will benefit substantially by lending to a
non-Jew. Although the Shaar Mishpat was discussing lending to a wealthy
Jew for free, later Poskim understood his opinion that one may even forgo
lending to a poor Jewish borrower in order to gain a substantial benefit.
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If the loan to the Jewish borrower will not be as secure as the non-Jew,
one may lend to the non-Jew instead. Additionally, if the Jew is not
borrowing for his personal needs, rather he intends to invest the monies
for himself, he does not have to be given precedence. This is especially
true if the lender’s livelihood is from loans to non-Jews. On the other hand,
if the Jewish borrower needs the money for his daily bread then he must
be given precedence even if the lender’s livelihood is from lending.
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According to the Erech Shai, the obligation to forgo profiting from a non- X Pyo 1Y o n'in e Ty
Jewish borrower is only where the lender does not need the profit for his 1, LR M 7797 ANTa KOX 19wa b 0rna bxawr 0Tpnb 2mnmn KT "W T Ny
own livelihood. As a rule, the need of the borrower must outweigh that of
the lender. This may be a reason why common practice is not to give a Jew
precedence, because lenders often need the profit for themselves. This is
similar to the opinion of the Agudah mentioned above.
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Rav Moshe Feinstein implies that one would not have to forgo the profit ax a0 2 pbn 1" nwn nax 0w
from the non-Jew if it is either a substantial amount or if the lender needs MITwS IR 51T 70 XIwa Mann NN '717 jn“’; 27 IRW XA W NNARA DYTY XN
it for his livelihood. Rigtelnh)
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The Chofetz Chaim cautions those who lend with a “Heter Iska” [a Halachic
method of turning a loan into an investment] to ensure that it is properly
written to avoid the prohibition of Ribbis. In addition, they must also set
aside money to provide interest-free loans in order to fulfill their obligation
of lending. Clearly, the Chofetz Chaim’s opinion is that an Iska loan is not a
fulfillment of the mitzvah.
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Here, the Chofetz Chaim clarifies that an Iska loan to a recipient who
will be able to support himself thereby is a fulfillment of the mitzvah of
“v'hechezakta bo” - supporting a Jew in his livelihood. However, one
should take heed that the borrower should be profiting at least as much as
the lender. The implication is that otherwise it would not even be a mitzvah
of Chessed.
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The Peleh Yoaitz writes that one should give precedence to lending to a AR5 T L YYr KOD
poor person interest-free over lending to a wealthy person with an Iska.  WaR Xpow NXBAAW ,Xpow 1 2"y Pwpd nndndn Dana ap5> nxdn o1pnd v
This would indicate that lending with an Iska is in fact a fulfillment of the 212 AXN5A2 D2 M¥P YW yRwH 171377 ANKITD ARBGAN 1MW 73 53 myn Xo5T
mitzvah of lending, just not as great as lending interest-free. 03113 N5 100 Anym 72 59 1Kw P ,Npoy
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A merchant is not obligated to sell on credit as part of the mitzvah of
lending, practically, because this is his livelihood and, technically, because
we find in the laws of Shemitah that a credit-sale is not considered a loan, ~ T¥1 NP3 P’ "MIW 113 ,N9pA NNMD NI AW 5513 (XA 3PN PRY X7
If the buyer is poor and needs the extension of credit, then to do soisa 1N 5532 X M7 AT TN Y ANPA DX X LAXGN 552 1KY wEn nomw 2w
fulfillment of “v'hechezakta bo". A3 nprmm
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Although lending utensils and other items is a fulfillment of the mitzvah of
Chessed, it is not a fulfillment of the mitzvah of lending.
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One may refrain from lending utensils for free in order to rent them out
for profit, even to a non-Jew, because there is no direct obligation to
lend objects and they often get devalued through usage. However, if
the borrower is poor and needs it for his livelihood then it is a mitzvah of
“v'hechezakta bo".
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Peleh Yoaitz offers several practical points regarding the mitzvah of

lending:

oo San Aom N5p

D99 © AN ,DIND 23T M 15 103 BN 1) R NI P 9T N abaN N3
OVI D LD TR 2m TN TN M 9 w%:: m‘;m nim 5 Py niy
o 771 n*wcn-*’mu w83 o7 5;z~ NoPY N A 5 AT

;12305 133N DRIN DWRIZ DMy 2 090 mabn unmy 0v3n ninip v

onoom ::335 o n 53& DAY 137 myn 3 m’m 2B " DTN

kAR -mm5 N 933 WN R Dam o on n*‘;m omp% 03 13 Nivy®

15:&* N7 nSw%w DAND3 W 13 B e 535 Anbem n372 b oy A

NI DY T PIND 923, DOPONT DUIT NN T NN 1202 Y BORTY 2
ioeoip? o

5% 1o S

MO R0 P2 a5 P NS Py wh nibnd nivgs avmn nos 8Ty P
D"2Y5 HONY DT WY MU WY o ez 12725 DI AN NNy
a3 n"w:p‘) 1&15'1:‘; 5P ., muswn xmnam) DT 5mw~ oIn3 Smwﬂ‘n a3
ONTLD FNYDR IS AT O3INY MY 5 UM e e TN "1335 Mk DR 1
nime M nbtp& rmb eyt R 15W TODMD POM MR MY WINY 3 5;; i
AR5 MY MY DN M 30T WM DR niy e 29ea7oes M ohip:
oty PR3 Y N 130D, DTIR U ,DIN3 W NPDY MYNR3 0T T3 oD
o3 NI oK N M W);JS NDY -lmb-m 235p AN M x:*‘: 5mw~rs
2 e M Ton D A unn wea ™D oN DR MEn '[-'5: x:*‘; 1nx:15
5w 2327 PN nuv& nn% MY upn oNY TEn v0b 5:1w PN Y PR npwa
e w5 Ni25 x&w "3 i3in-5pa NN n5w5 MY TR 00 WD DT ninnin
*5::1 =12 SMINDY ("RD'9TRA NPMDI 13D) SN NN 1*1:515 x‘;rm 1M -msm
AN APY ANIND GPR MY NAT OTID TRRN N2 NT D 5y ,w_f;g? Wi -1::,‘_;1*
ropn oan

MY D MO DD ONIP DIND SN D DMIROT ) MY RTI
D"2Y% Mo N Nk Dipn ma v b pipn P e 3 nwn
T DN S8 ,0TiP ’7mw~’> 1&15ﬁ mEn W Ten ~-1::5 myn op5 1o 8O a2
MND MRS WIRY NPY RT TN TP MR MW MW MR YD owh ot npb o
NI o romp) ADZ P2N O ADD 3TN A M35 T S5m winpw i Wy
N YD PNITIPm DPYN N Dina nibRd m&:*: PNY W ite napn vmb
725 5w mpn my? 2 YT WA pane o5 513 8 ox 51 on
nia8% 51293 9235 oY 937 AV 12 TP WA e omam 20 AIMKD MR ARAD
(0 w3 9" NNIDY WD PIND TAND TP NP Aeewn N pawn N nap
"0 5153 12 DN MY ,BNT N 553 N0 N3 AWTIaY T2 Ny
VUG NN MANET AR NI @e) NIT W 029 N9P N T Y R
5 ooy 'my ninomi i KO it D8R YAND Dipt Y DN 1HaNT

RO T LYY RO

RN 1IYa oPwYn 00nD N
29 Xnw mb X1 xS qan b xw mb nndbb orpnd we .

1?7:’ BAIS HAVAAD

‘ﬂ"f’ HALACHA CENTER

Precedence should be given to the one who needs it most, not
necessarily to the one who is most impoverished.

If the lender needs to make a profit for his own livelihood, he is not
obligated to lend the money interest-free. However, one should not
overestimate his true needs.

One should lend even if there is a possibility of loss, but not if there
is an unreasonable risk. This should be weighed carefully. See
Ahavas Chessed [1:1 Nesiv Hachessed 13] that a lender may insist on
receiving a collateral or some other security if there is a chance of
default or loss.

It is proper to have funds available for lending to those in need.
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It is impossible to quantify the exact amount one is obligated to lend. As a

rule, one should endeavor to extend himself as much as possible without
putting his own livelihood at risk.
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Loans & Collections Part | Shiur

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY SHIUR VIDEO

THE MITZVAH TO LEND:

There is a positive commandment in the Torah for a Jew to lend money
to another Jew in need. According to the Rambam, this is one of the
613 mitzvos d’ohraysa.

There are two verses in the Torah that refer to this mitzvah. One is in
Parshas Mishpatim, where it is stated: “Im kesef tilveh es ami es ha'aani
imach” If you lend money to My people, to the poor person who is
with you.

Chazal explain that in this instance, the word “im”, which usually
translates as “if", should be translated as “when”, so that the verse is
saying that you have a mitzva to lend money. They learn this from the
verse in Parshas Re’eh, where it states: “Pasoach tiftach es yadecha...”
You shall open your hand to him, and you shall lend him as is sufficient
for his needs, which he is lacking. From this verse, we see that lending
money to those in need is an obligation.

THE BASIS FOR RIBBIS:

Some Acharonim suggest that the obligation to lend out money is the
basis for the prohibition to lend money with interest.

We know that the Torah prohibits lending with ribbis, but the Acharonim
struggle to explain the rationale behind this prohibition. They note
that the Torah allows us to rent our possessions for a fee. If so, why
aren’t we allowed to “rent” our money for a price? The deal would
be consensual, with the borrower agreeing to pay a certain amount
of interest in exchange for the loan. Why would the Torah prohibit a
consensual monetary transaction?

Furthermore, the Gemara in Bava Metziah implies that ribbis is a form
of theft. How can a mutually agreed-upon transaction be considered
theft?

Some Acharonim answer by citing the drasha of “mah hu b'chinam af
ata b'chinam”, which is interpreted to mean that whenever a person
has an obligation to do a mitzvah, he should do it for free. They posit
that since lending money is a mandatory obligation, one may not make
money off it by charging interest.

This is somewhat hard to understand because we know there are
some dispensations to the rule of mah hu b'chinam af ata b'chinam.
For example, while it is forbidden under this rule to charge money to
teach Torah, there are several ways that one is permitted to accept
payment. The most well-known of these is to charge for one’s time and
for the loss of income he could otherwise have earned during this time,
rather than for the job itself. Accordingly, if this is the source for the
prohibition of ribbis, it would seem that one should be able to charge
interest if he could have used this money for a profitable business
venture and instead chose to lose this gain by lending it out - yet we
know that ribbis is prohibited even in such a case.

It would seem that the Acharonim are merely giving a rationale for the
probation of ribbis, but it must be said that we do see that the Torah

forbids charging interest no matter the circumstances.

WHO IS ONE OBLIGATED TO LEND MONEY TO?

The Gemara in Bava Metziah discusses the above-mentioned pasuk
in Mishpatim and discerns a number of halachos regarding who takes
precedence when one is lending out money.

The verse says: “Im kesef tilveh es ami es ha'ani imach.” From the word
“ami”, your nation, the Gemara learns that lending to a fellow Jew takes
precedence over lending to a non-Jew.

From the word “ha‘ani”, the Gemara learns that a poor person takes
precedence over a rich person. The Rambam says that the mitzvah to
lend money applies to a poor person, but the Tur clarifies and says that
there is also a mitzvah to lend to a rich person if he needs the money.
Here, we see from the verse that a poor person takes precedence over
arich person. However, the Peleh Yoetz stipulates that this is only true
if the poor man needs the money for pressing expenses. If he wants it
for luxuries, and a rich man needs a loan to pay a debt that he currently
owes, the rich man would take precedence, as he is considered the
“poor one” in this instance.

From the word “imach”, with you, the Gemara learns that those closest
to you take precedence over others. Accordingly, one’s family members
take precedence over other residents of their town, while the residents
of one’s town take precedence over non-locals.

TAKING A LOSS TO GIVE A LOAN:

Regarding the halacha that a Jew takes precedence over a non-Jew, the
Gemara says that one must lend money to a Jew even if he could have
lent it with interest to a non-Jew, and thereby made a profit with the
money. We see that one must perform the mitzvah of lending money
even if it means that he will miss out on an opportunity to earn money.

The Acharonim debate how much profit one must be willing to forgo
to fulfill this mitzvah. Sefer Megilas Esther on the Rambam’s Sefer
Hamitzvos says that one must even be willing to forgo a large amount
of ribbis in order to lend his money to a Jew. The Shaar Mishpat and
others disagree and say that one only must forgo a small gain, but if
he stands to lose a large profit, he doesn't have to lend the money to a
Jew over a non-Jew who will pay significant interest.

The exact parameters of a “small loss” versus a “large loss” are not
entirely clear, but it is clear that one must be willing to sacrifice some
amount of profit to fulfill this mitzvah.

CHAYECHA KODMIN:

The Sefer Agudah - a Rishon - says that there is a general rule that one
only needs to forgo a profit and lend his money to a poor person if that
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person’s need is greater than one’s own. If the poor person needs the
money right now and you want to lend it to a non-Jew with interest in
order to put some money away in the bank, you are obligated to forgo
the profit and lend the money to the poor man. But, he says, if the poor
man also wants the money to put it away for later, and he doesn't really
need it now, then you do not need to forgo a profit in order to lend it
to him. In such a case, the rule of “chayecha kodmin”, your life comes
first, comes into play.

Moreover, the Agudah says that if one makes his livelihood by lending
out money to non-Jews with interest, he does not need to forgo his
entire business in order to lend money to poor people. He does add
that if the poor man is starving and needs money to buy bread to
eat, then one should lend him the money even at the expense of his
business.

The Erech Shai takes it a step further and says that the halacha of
the Gemara is almost inapplicable today. He confirms that one is not
obligated to forgo profits of lending to non-Jews on interest if that is
his form of livelihood and adds that, in contemporary times, everyone
is struggling to earn a living and, therefore, everyone needs the money
they could make by lending with interest. With this in mind, he says
that the obligation to forgo this profit and lend to a Jew rather than
to a non-Jew with interest rarely applies today. [Obviously, he wrote
for his generation; this would have to be reassessed in every time and
place.]

The Peleh Yoetz urges people not to be so quick to assume that they
have no obligation to forgo a potential profit and basically says that
everyone has to seriously assess each individual situation. He says that
everyone must be honest with themselves to determine if they really
need the potential profit they could make by lending with interest,
rather than lending to a fellow Jew, or if they are just being greedy even
though they don't necessarily need the money right now.

LENDING WITH A HETER ISKA:

We've learned from the pasuk of im kesef talveh that one must lend
money to a fellow Jew. Does one also get the mitzvah if he lends with
a heter iska?

Technically, a heter iska transforms a loan into a half loan/half business
transaction. This permits the lender to make a profit off of the borrower,
without it being considered ribbis. Is this enough of a loan to fall under
the mitzvah of im kesef talveh?

The Chofetz Chaim (Ahavas Chesed) seems to assume that one only
receives the mitzvah of im kesef talveh if he makes no profit off of the
loan, and not in the case of a heter iska. He does, however, say that the
lender has fulfilled another mitzvah known as “vihechzakta bo”, which is
a more general commandment to support one’s fellow Jew in any way.
He adds that in order to fulfill this mitzvah, one should make sure that
the terms of the heter iska are favorable to the borrower so that he is
being helped and supported by the transaction.

On the other hand, the Peleh Yoetz implies that one does fulfill the
mitzvah of im kesef talveh even when lending with a heter iska. When
discussing the halacha that a poor person takes precedence to receive
a loan over a rich person, he questions whether this applies even
where the rich person would be borrowing with a heter iska, thus also
providing some profit to the lender? He concludes by saying that in
fact the lender is not obligated to forgo the potential profit andlend to
the poor person over the rich person, but he is still inclined to say that
it is a greater mitzvah to give the loan to the poor man.

From his statement that it is a “greater mitzvah” to give the loan to the
poor man, it seems that it is also a mitzvah of im kesef talveh to lend
to someone with a heter iska, albeit possibly a smaller mitzvah than

lending without one.

STORE CREDIT:

Is extending store credit part of the mitzvah of im kesef talveh?

The Chofetz Chaim says that a store owner is not obligated to extend
credit as part of this mitzvah. He explains that a store may not be able
to operate if it doesn’t have revenue coming in and out constantly,
which means that the owner cannot be obligated to provide products
without being paid on the spot. He further says that store credit is not
technically a loan, so one is not obligated to provide it to customers.

He does say that although one would not fulfill the mitzvah of im kesef
talveh by providing store credit, he would get the broader mitzvah of
vihechzakta bo.

NON-MONEY ITEMS:

The Chofetz Chaim also says that the mitzvah im kesef talveh only
applies to lending where the item is consumed and an equivalent is
returned. Whereas, if one lends out any other item, he does not fulfill
this mitzvah, but he does get the mitzvah of doing an act of chesed for
a fellow Jew.

He adds that for the general mitzvah of chesed, one is not obligated
to forgo any profit; therefore, if a non-Jew wants to rent his item and
a Jew wants to borrow it for free, there is no obligation to take a loss
to lend it to the Jew. If one does lend it to the Jew, however, he has
fulfilled a mitzvah of chesed and vihechzakta bo.

GEMACHS AND ADVICE FOR LENDERS:

The Sefer Agudah says that one doesn't have to lend out money if
the borrower has no plan regarding how he will pay back the loan. He
only must lend if the borrower has some form of security and plan for
repayment.

The Chofetz Chaim says that instead of taking money out of one’s
personal account every time he is asked for a loan, it makes more sense
to create a Gemach by putting some money in a separate account and
constantly lending out that money. He proposes that while it is not
plausible for every individual to have enough time or money to create
his own Gemach; instead, every community should have a community-
wide Gemach fund, in which individuals deposit money to be lent out
interest-free.

He recommends that the community Gemachs institute clear rules
for their governance, such as only lending money to borrowers with
a mashkon [collateral], and says that the rules should be enforced with
no exceptions to ensure that the money is returned on schedule and
the Gemach remains sustainable. He adds that those running and
operating the Gemach will receive a special mitzvah.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: (0732.232.1412
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