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INTRODUCTION TO MEKACH TA’OS

Every sale is based on an understanding between two parties. Details of this understanding are often written in 
a contract, but others are self-understood. If this understanding is not realized and the goods delivered are not 
what the buyer understood he would be getting, there may be grounds to nullify the deal because of mekach 
ta’os. 
Sometimes, it is very obvious that the merchandise received is not what the buyer was supposed to get, and the 
deal can be nullified as if it never occurred. But things are much more subjective when the buyer claims that the 
goods he received are of inferior quality compared to what he was expecting. In such a case, it may be a judgment 
call on whether this is “different” enough to be called a “false sale” which would negate the entire sale. 
Even when it is determined that a sale was a mekach ta’os, there still are some complications to deal with.

SOME OF THE QUESTIONS WE MUST CLARIFY ARE:

•	 Is the buyer responsible to watch over it until it can be returned to the seller?
•	 Is he allowed to rent it for his use for the short-term? 
•	 Is it his responsibility to pay the shipping costs to return it? 
•	 If he used the item before expressing his desire to invalidate the deal, can that be taken as an indication that 

he made peace with the purchase, and does this mean that he forfeited his right to nullify the sale? 
•	 What if he caused damage to the goods before he discovered the problems with the merchandise? 
These questions will be dealt with in this segment.

Sugya Introduction
Concepts that will be discussed in this series of shiurim

MEKACH TA'OS



QUESTIONS ON 
Mekach Ta'os

Below are some practical scenarios that will apply to the material
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I hired a brand name band for my wedding. When they arrived, they sent 
inferior singers instead of the main guys. Is this a problem of Mekach 
Ta'os?

I purchased a belt in a local store at 40% off retail price, final sale. When I got 
home, I noticed the belt had a scratch. Yet when I brought the item back to the 
store, they felt bad but stood firm in their store policy, which was, "No returns 
on sale items whatsoever." Is a frum store allowed to have a no-return policy 
on sale items? Was my transaction even considered valid if they didn't deliver 
the goods as promised?

When making a grocery 
order, many times the store 
will automatically send the 
most expensive brand of 
the item requested if you 
haven't specified one (for 
example, Kleenex instead 
of Aspen). Is this ok for 
them to do?

I bought a box of pizza from the 
pizza shop. When I got home, 
I realized the pizza was slightly 
burnt. Pizza is not really returnable, 
but can I still demand money back? 
What if my family decided to eat 
it anyhow, being that they were 
all famished - would I be able to at 
least demand a discount?
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48 O N A A H - M E K A C H  T A ' O S  P A R T  I I I

The Gemara discusses the rules of Ona’ah regarding the division of 
inheritance. The Gemara concludes that if the discrepancy was due to a 
mistake in calculations, such as in size, weight, or volume, the difference 
must be returned even if it was a negligible amount.

קדושין מב: אמר ר"נ וכו' והא דאמרן וכו' 
בגמ' מבואר לגבי חלוקת אחין מתי יש דין אונאה, וע"ש שבין בקרקע ובין במטלטלין אם היה 

טעות בדבר שבמדה ובמשקל ובמנין אפילו פחות מכדי אונאה חוזר.

הודפס ע"י תכנת אוצר החכמה   תלמוד בבלי  <עוז והדר> - כא קידושין תלמוד בבלי עמוד מס 95 
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Any mistake in the calculations of a sale is not subject to the rules of 
Ona’ah. Instead, the sale is valid and the discrepancy is to be returned 
or fulfilled whenever it is discovered. Ra’avad’s opinion is that in some 
cases the entire sale can be nullified, such as when the seller presented 
a package claiming that it contains 100 items, and it is discovered to be 
less than that.

רמב"ם מכירה פט"ו הלכה א'-ב' והשגות הראב"ד
כל טעות בחשבון של המקח חוזר לעולם, ואין בו דיני אונאה. ויש להמאנה להחזיר הטעות או 
להשלימו, אבל אין המקח מתבטל. וראב"ד השיג שלפעמים כל המקח מתבטל, כגון שאמר לו 
המוכר ששק זה כולל מאה אגוזים, ונמצא שהוא פחות מזה דיכול לבטל המקח אפילו המוכר 

רוצה להשלימו.

הודפס ע"י תכנת אוצר החכמה   משנה תורה <מהדורה חדשה> - יב (קנין) משה בן מימון (רמב"ם) עמוד מס 51 



50 O N A A H - M E K A C H  T A ' O S  P A R T  I I I

Shulchan Aruch rules like the Rambam that a mistake in calculation does 
not invalidate the sale; instead, the difference is to be returned or fulfilled 
whenever it is discovered. Sema limits this to items that can actually be 
fulfilled; whereas, for real estate that is smaller than intended, and the 
seller cannot provide more land as per the original agreement, the sale is 
invalid. However, R’ Akiva Eiger cites several Rishonim that uphold the sale 
even in a scenario that it cannot be fulfilled.

שו"ע חו"מ סימן רלב ס"א, סמ"ע סק"ב, באר הגולה ורעק"א
דהיינו  לעולם  חוזר  והטעות  קיים  המקח  ובמנין  במדה  טעות  שכל  כהרמב"ם  הכריע  השו"ע 
שמחזיר מה שחסר. וע' בסמ"ע דהיינו דוקא בדבר שאפשר להשלים, משא"כ בקרקע שנמצא 
שהוא חסר המקח בטל לגמרי. אמנם רעק"א מציין לכמה ראשונים דאפילו בקרקע המקח קיים 

ומחזיר הטעות.

הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כה חו"מ ז (קפט - רמ) קארו, יוסף בן אפרים עמוד מס 275 
<<
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הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כה חו"מ ז (קפט - רמ) קארו, יוסף בן אפרים עמוד מס 276 



52 O N A A H - M E K A C H  T A ' O S  P A R T  I I I

Shimon bought a home in another city from Reuven, and later discovered 
that damage had been inflicted upon the doors and windows. Now Shimon 
would like to invalidate the sale. The Rosh ruled that Reuven can deduct 
from the sale price to cover the repairs, and the sale remains intact.

שו"ת הרא"ש כלל צו אות ו'
מי שמכר בית ונמצאו בו קלקולים בדלתות הבית והחלונות, פסק הרא"ש שהמוכר יכול לנכות 

מדמי המכר כדי לתקן את הקלקולים והמקח קיים.

 

הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כה חו"מ ז (קפט - רמ) קארו, יוסף בן אפרים עמוד מס 278 

הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כה חו"מ ז (קפט - רמ) קארו, יוסף בן אפרים עמוד מס 279 
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Shulchan Aruch cites the abovementioned ruling of the Rosh, upholding a 
sale in the event of reparable damage. Rema clarifies that this only applies 
to external damage, such as doors and windows. Whereas, damage that 
affected the actual home, such as a wall that needs repair, would invalidate 
the sale even if the seller prefers to fix it.

שו"ע חו"מ סימן רלב סעיף ה' 
המחבר פסק ע"פ שו"ת הרא"ש הנ"ל שהמקח קיים והמוכר ינכה לו מן הדמים. וברמ"א הוסיף 
שהיינו דוקא מטעם שעדיין נקרא 'בית' והקלקול לא הי' בגוף הבית. משא"כ אם נמצא שהכותל 

היה מקולקל דכה"ג המקח בטל ואינו יכול לבנות לו כותל חדש.

הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כה חו"מ ז (קפט - רמ) קארו, יוסף בן אפרים עמוד מס 278 

הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כה חו"מ ז (קפט - רמ) קארו, יוסף בן אפרים עמוד מס 279 



54 O N A A H - M E K A C H  T A ' O S  P A R T  I I I

There is a fundamental difference between Ona’ah and a mistake in 
calculation. With regards to Ona’ah, the price they agreed upon remains 
the true price and the sale is valid. Although the Torah demands the 
return of the discrepancy, that does not imply that the sale was inherently 
mistaken. On the other hand, a mistake in calculation means the agreed-
upon sale was never completed altogether and is essentially a Mekach 
Ta’us unless the difference is returned or fulfilled.

חידושי רבינו חיים הלוי הל' מכירה פט"ו ה"א
הגר"ח מבאר את יסוד החילוק בין אונאה למקח טעות: באונאה לא היה טעות מעיקרו, דכיון 
שהסכימו למכר זה בסכום זה, זהו המחיר ונגמר המקח. ורק מגזה"כ יש דין אונאה שמחייבו 
להחזיר. משא"כ כשהי' טעות במדה ומשקל, הרי זה בעצם מקח טעות, וכל שלא השלימו הרי 

לא נתקיימה הפסיקה והמקח בטל לגמרי.

הודפס ע"י תכנת אוצר החכמה   חידושי רבנו חיים הלוי - רמב"ם סולובייצ'יק, חיים בן יוסף דוב הלוי עמוד מס 198 הודפס ע"י תכנת אוצר החכמה   חידושי רבנו חיים הלוי - רמב"ם סולובייצ'יק, חיים בן יוסף דוב הלוי עמוד מס 197 
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An important rule of Mekach Ta’us is that a defect is defined by common 
custom. If an item is deficient to the extent that common custom is to 
invalidate the sale, then it is considered defective. If not, the sale is valid. 

שו"ע חו"מ רלב סעיף ו'
כלל גדול במקח טעות הוא שהכל כפי המנהג: כל שדבר שנהגו להקפיד עליו ולבטל המקח הרי"ז 

מקח טעות, ואם לאו אינו מקח טעות.

הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כה חו"מ ז (קפט - רמ) קארו, יוסף בן אפרים עמוד מס 279 



56 O N A A H - M E K A C H  T A ' O S  P A R T  I I I

Whenever a defect is discovered in a product the sale can be invalidated 
even if a long time has passed.

רי"ף ב"מ דף ל:
לגבי מקח טעות כל זמן שמוצא את המום יכול לבטל את המקח, ואין שיעור עד שיראה לתגר 

כמו באונאה.

הודפס ע"י תכנת אוצר החכמה   תלמוד בבלי  <עוז והדר> - כג בבא מציעא תלמוד בבלי עמוד מס 701 
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If a buyer discovers a defect, his only recourse is to invalidate the sale if he 
so chooses. He cannot uphold the sale and demand that the seller pays the 
difference in price. 
The Bach rules that the seller cannot choose to invalidate the sale if the 
buyer would like to uphold it, whereas the Sema suggests he may be able to.

טור סימן רלב ס"ד, ב"ח שם ד"ה וכן אם ירצה וכו'
במקום מקח טעות יכול הלוקח לבטל המקח לגמרי, או לקיימו כפי מה שהוא, אבל אין מחשבין 
פחת המום. וע' בב"ח שס"ל שהמוכר בכל אופן אינו יכול לבטל המקח, ודלא כהסמ"ע שמצדד 

שיכול.

הודפס ע"י תכנת אוצר החכמה   טור <מכון שירת דבורה> - כ (חו"מ רה - רנח) יעקב בן אשר (בעל הטורים) עמוד מס 324 



58 O N A A H - M E K A C H  T A ' O S  P A R T  I I I

Further Iyun: The Achronim discuss the mechanics of Mekach Ta’us- is the 
sale invalidated because it is as though they never agreed to buy this item 
in the first place, or is it a form of precondition in every transaction that the 
buyer can choose to nullify the sale if he discovers a defect.

יתר עיון- זכרון שמואל סימן מו סק"ו
האחרונים דנו בדין מקח טעות האם הוא מדין טעות שלא הי' כאן מקח כל עיקר, או שהוא תנאי 

בכל מקח שאם ימצא בו מום יכול לבטלו.

הודפס ע"י תכנת אוצר החכמה   זכרון שמואל רוזובסקי, שמואל בן מיכל דוד עמוד מס 246 
הודפס ע"י תכנת אוצר החכמה   זכרון שמואל רוזובסקי, שמואל בן מיכל דוד עמוד מס 247 

ליתר עיון
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The Mishna lists four possible scenarios: If they agreed upon high-quality 
goods and it is discovered to be of inferior quality, only the buyer can 
choose to invalidate the sale. In the opposite scenario, only the seller can 
invalidate it. If it is the right quality, even if the buyer was expecting it to 
be even better, or if they did not specify the quality, then neither can undo 
the sale. If it turns out to be a different product altogether, either party 
can nullify the sale.

משנה בבא בתרא דף פג:
יש ד' ציורים בטעות במקח: אם התנה למכור יפות ונמצאו רעות, רק הלוקח חוזר. רעות ונמצאו 
יפות רק המוכר חוזר. אם נמצא כמו שהתנו רק שלא הי' טוב כ"כ כמו שסבר, או שמכר סתם 

)רשב"ם(, שניהם אינם חוזרים. אבל אם הי' סוג אחר לגמרי, שניהם חוזרים. 

הודפס ע"י תכנת אוצר החכמה   תלמוד בבלי  <עוז והדר> - כד בבא בתרא תלמוד בבלי עמוד מס 176 

<<
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If merchandise is discovered to be of a different type than intended, both 
parties can invalidate the sale. But if it is merely of a lower quality than 
agreed upon, the buyer can invalidate it but not the seller. Sema limits this 
to cases where the price difference is less than a sixth, because the buyer 
is likely to uphold the sale.

שו"ע חו"מ סימן רלג סעיף א', סמ"ע סק"ג
המוכר לחבירו ונמצא שהוא מין אחר שניהם יכולים לחזור בהן, אבל ביפות ונמצא רעות אין 
המוכר יכול לחזור בו. והסמ"ע ]לשיטתו לעיל[ אוקים הלכה זו דוקא אם היה פחות מכדי ביטול 

מקח דמסתמא הלוקח לא יבטל המקח וע"כ גם המוכר אינו יכול.

הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כה חו"מ ז (קפט - רמ) קארו, יוסף בן אפרים עמוד מס 290 
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If a defect is found on some merchandise within a multi-item purchase, 
the Halacha is as follows: if the other items can stand alone and the buyer 
doesn’t need the defective items, or if he can easily get them replaced, 
then the sale is valid with regards to those items.

ערוך השלחן רלב סעיף ט'
אם קנה הרבה דברים יחד ונמצא מום בחלק מהם, פסק בערוה"ש שאם אין הדברים צריכים 
זה לזה, וגם אין הלוקח צריך לכולם או שבקל יכול להשלימם, אין המקח בטל בשאר בין מצד 

המוכר בין מצד הלוקח.

הודפס ע"י תכנת אוצר החכמה   ערוך השלחן - ח (חו"מ ב): אפשטיין, יחיאל מיכל בן אהרן יצחק הלוי<<שלחן ערוך ומפרשיו;>> (14){6} עמוד מס 110 
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Further Iyun: Nesivos Hamishpat discusses many different factors that 
determine whether a partial annulment of a purchase will undo the entire 
purchase.

יתר עיון: נתיבות המשפט סימן קפב חידושים סקט"ו ]ביאורים סק"ח[
כמה פרטים בענין ביטול מקצת מקח מתי מבטל את כל המקח.

הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כד חו"מ ו (קלג - קפח) קארו, יוסף בן אפרים עמוד מס 631 

>>ליתר עיון
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הודפס ע"י תכנת אוצר החכמה   שלחן ערוך השלם <מהדורת פריעדמאן> - כד חו"מ ו (קלג - קפח) קארו, יוסף בן אפרים עמוד מס 632 
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WHEN A SALE IS NOT A SALE:

A discussion of the laws of mekach ta’os has to begin with 
an explanation of what mekach ta’os is and what it is not. In 
our series on the laws of onaah, we explained that there are 
numerous limitations on how and when the laws of ona’ah can 
be enforced. This is because a sale in which one side is taken 
advantage of and given a bad price is still an actual sale, as 
the goods were delivered and the agreed upon sum was paid; 
however, the Torah still protects the side which was taken 
advantage of and allows them to either recoup the amount they 
were overcharged or annul the sale, depending on the exact 
circumstances. Because the sale is valid, there are limitations 
regarding how inflated the price has to be to enforce the laws 
of onaah and regarding how long the aggrieved party has to 
make a claim. 

Regarding mekach ta’os, when a buyer does not receive the 
item he paid for, there is no statute of limitations. This is 
because when a sale is a true mekach ta’os it is nullified as if 
it never occurred. Since the buyer did not get what he bought, 
there was no sale at all, and there can be no limits on how long 
the buyer has to make a claim or how he must make this claim.  

THE TWO TYPES OF MEKACH TA’OS: 

From a Mishnah in Bava Basra, we learn that there are two 
types of mekach ta’os. The first type would be when one 
orders a certain item, but receives a completely different item. 
For example, someone orders apples from a grocery store, but 
they deliver oranges instead. This type of mekach ta’os is pretty 
straightforward. The buyer clearly never bought oranges, so the 
sale is completely invalid. 

The second type of mekach ta’os would be when the item 
delivered is the same item that was ordered, but it is of inferior 
quality. An example would be if someone made up to purchase 
a Toyota Camry, and received a Toyota Camry albeit with an 
engine of lower quality than it should have been. This is a 
more subtle case of mekach ta’os, and the laws are a bit more 
complicated.  

For this second type of mekach ta’os, we would have to 
determine what can be expected in a sale and when the buyer 
has a good claim that what he received is of inferior quality 
to what he was expecting. This determination is sometimes 
dictated by simple common sense, sometimes by societal 
norms and sometimes by halachic factors. Oftentimes, the 
best indicator is the agreed upon price, which can serve as a 
testimony to what quality of merchandise would normally be 

sold for that amount.  

HALACHIC DIFFERENCES BETWEEN THE TWO 
LEVELS OF MEKACH TA’OS:  

As we explained, in a case where one ordered apples and 
received oranges, the sale is automatically null and void as if it 
never occurred. For this reason, the buyer cannot decide that 
he is okay with what he received and choose on his own to 
allow the deal to transpire. If the grocery store would decide 
that they want the oranges back, they would have every right 
to take them – and, of course, return the money. Since the sale 
never took place, the oranges never left the ownership of the 
store, and they certainly can take back the oranges. 

Furthermore, the buyer bears no responsibility for the oranges 
that were delivered to his house, [though he may be considered 
a shomer aveida,] and it is up to the store to come get them. 

In a case of the more subtle type of mekach ta’os, where one 
ordered an item and received that item but of lesser quality 
than expected, the facts are more subjective and it is possible 
for the deal to stand. It is up to the buyer to decide if he wishes 
to pursue a claim, or if he is willing to make peace with the 
situation and accept the merchandise with its flaws. 

If the buyer would know about the flaws but still use the item, 
that would be taken as a sign that he made peace with the sale, 
and he would lose his right to nullify the deal. For example, if he 
would receive a car of lesser quality than what he expected and 
would drive around in it for a week before deciding he wants to 
claim mekach ta’os, he would no longer be able to make such 
a claim. 

The Gemara discerns the fact that the buyer can choose to 
accept the item of inferior quality and to have the sale stand 
from a case of a marriage. It is stated that if a man marries a 
woman, and later discovers that she possesses flaws that make 
her inferior to what he was expecting, he may have a right to 
claim mekach ta’os. But if he chooses to stay with her regardless 
of her imperfections, the marriage stands and a new kiddushin 
is not required. The Gemara says that the same concept applies 
to a sale. If the buyer decides to keep the item of inferior quality 
that he received, the original deal stands. 

RECOURSE IN THE EVENT OF MEKACH TA’OS

It is important to note that when the item is of inferior quality, 
the buyer only has two options: He can either claim mekach 

Part III: Mekach Ta'os Overview
A  T R A N S C R I P T I O N  O F  T H E  Y O R U C H A  C U R R I C U L U M  W E E K L Y  O V E R V I E W  V I D E O
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ta’os and nullify the sale, or he can make peace with what he 
received and accept the deal. He cannot hold on to the goods 
and demand that the price be lowered to reflect the inferior 
quality. To illustrate, if he paid $20 for a pillow cover and 
received one that is frayed and, in his opinion, only worth $15, 
he cannot decide to keep the pillow cover but demand a $5 
refund. (Of course, if he chooses to nullify the deal, he can then 
start over and try to negotiate a new sale with the seller for a 
lower price.) 

If the buyer used the inferior product before noticing the flaws, 
it is possible that he would still be allowed to back out of the 
sale. This would depend on a variety of factors that would 
determine whether he should have checked the item for this 
type of flaw in quality before using it. Every case would be 
different in this regard, and would largely depend on what is 
considered something that is normally checked for or should 
have been noticed before an item is used.  

To watch the video or listen to the shiur given by the Dayan, visit: 
www.baishavaad.org/yorucha-topics  
Or signup to receive them via whatsapp:   732.232.1412
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As participants amass a broad and deep knowledge on an academic level directly from the source — coupled with real life 
scenarios presented by experienced Dayanim — they will acquire the clarity to determine not only what is a שאלה, but, more 
important - why. 

Only through עמלות בתורה — understanding the fundamentals of the subject — can one truly appreciate and internalize what 
defines right and wrong.

Similar to a sofer who, with his intensive knowledge of  hilchos safrus, is confident and secure in the propriety of his profession; 
so, too, businessmen will gain the peace of mind knowing with conviction that they ply their trade be’emunah uveyosher. 

This ambitious project will harness the 
collective expertise of a team comprised 
of advanced talmidei chachamim, 
experienced, seasoned Dayanim, 
that are well versed in corporate 
practice and common business norms. 
Collaborating with a talented group of 
editors and writers, they have created 
a syllabus and curriculum of study, with 
accompanying shiurim and personal 
guidance.

What How

Why

The core curriculum is segmented in modules, and can be 
learned as an individual self paced; or, participants can join 
chaburos coordinated by the Bais HaVaad for those that 
desire group study. Page by page, step by step, the learning 
will be facilitated with a daily audio “Blatt shiur” guiding the 
participant through the sources as well as a weekly video 
shiur presented on each topic by Dayanim that will share 
fundamental and practical applications of the sugya covered.

Daily practical Q&A applications of the subject matter will be 
offered alongside through the Business Halacha Daily series.

I N - D E P T H  B U S I N E S S  H A L A C H A  C U R R I C U L U M

M I S S I N  To facilitate and provide a framework for the frum businessman to gain the 
in-depth halachic knowledge he needs for contemporary business dealings. 

V I S I O N  Through increased knowledge and guidance,  Yorucha will elevate the frum 
public’s adherence to halacha as it pertains to choshen mishpat and standard business practices.
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