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Yorucha

the program that is transforming the way frum business is conducted

CORE COMPONENTS OF OUR PROGRAM

00y

MAREH A set of carefully curated source sheets created by expert Dayanim
MEKOMOS in the field, which enables you to learn the sugya in depth and gain a
BOOKLET thorough understanding of the topic and its intricacies.

e
AUDIO A daily 15-minute audio shiur delivered by a Dayan who serves as your

BLATT “virtual chavrusa” and walks you through the entire limud for the day,
SHIUR helping to connect it into a cohesive sugya.

®

WEEKLY At the culmination of each week’s learning, an overview/halacha
OVERVIEW I'maaseh shiur is presented, where the concepts internalized through
VIDEO the week come to life in real-life workplace scenarios.

?

BUSINESS Daily 3-5 minute videos that are in sync with the topics of the
HALACHA Yorucha Curriculum, and go through practical questions and answers
DAILY Q&A  on the subject at hand.

ATTENTION CHABUROS: Additional zoom Q&A sessions can be arranged | Need help finding a Rosh Chabura? Contact us

Join as an individual, as a community with your shul and chavrusos, or a business!

Receive your content via

Listen on . g Listenon
@ WhatsApp S EMAIL % WEBSITE ‘ @) Apple Podcasts “1i* Google Podcasts

732.232.1412 888.485VAAD(8223) #302 yorucha@baishavaad.org baishavaad.org/yorucha




Sugya Introduction

Concepts that will be discussed in this series of shiurim

THE PROHIBITION OF TAKING ADVANTAGE OF
SOMEONE:

The source for the prohibition of onaah (overcharging) is found in
Vayikra (25:14): “V’chi simcheru memchar I'amisecha oh koneh
miyad amisecha al sonu ish es achiv. And when you make a sale to
your fellow Jew or make a purchase from the hand of your fellow
Jew, you shall not wrong one another.”

The word onaah literally means to hurt someone or to take
advantage of somebody. Verbal abuse is also referred to by the same
term and called onaas devarim. Thus, onaah is not actual theft per
se; rather, it is a forbidden form of taking advantage of someone by
unfair pricing. On the other hand,if a merchant would sell an item
and claim it was quality goods, only for the buyer to discover he had
purchased a shoddy product, that would be a mekach ta'os, which, if
done deliberately, falls under the category of actual theft.

THREE POSSIBLE RULINGS:

Since onaah is not simple theft, the halachos vary and, depending on
the details, the deal may be valid, it may be voided completely, or the
buyer may be able to demand a partial refund.

The basic rules are as follows:

1.  When the price discrepancy is below a sixth of the fair value, we
assume that the customer agreed to pay a somewhat inflated
price, and the deal is valid.

2. When the price is the equivalent of a sixth, the wronged party
can demand that he be returned the difference in price, although
he cannot nullify the deal.

3. Ifthe price discrepancy is more than a sixth, he can demand that
the entire sale should be nullified. In such cases, he cannot ask
for a partial refund, and his only recourse would be to annul the
entire deal.

WHAT DECIDES THE PRICE?

The value of an item can be quite subjective and a number of
factors can go into determining a price. The general rule is that we
assess an item based on the mechir shebasuk (standard price in the
marketplace). While there may be a standard market price for many
basic staples, the price of other items would vary depending on
location, supply and demand and other factors.

TIME LIMITS:

When a deal is a mekach ta'os, there is no time limit to how long a
buyer has to annul the deal; however, in regards to onaah, the buyer
must protest within a strict time frame. If he does not, we assume he
is ok with the given price and no longer has any recourse.

The general rule is that the buyer has a limit of the amount of time
it would take to show the purchase to another merchant selling the
same item and get his opinion of whether he was overcharged or
not.

WRONG SIZE OR MEASUREMENT:

Just like when there is a discrepancy in quality, the deal is deemed
a mekach ta'os, so too if there is a discrepancy in size or quantity,
the deal is a mekach ta'os. For example, if someone ordered 100
yards of fabric and only received 75, it is a mekach ta’os. In this case,
however, the deal is not nullified completely, as the seller can add
the missing fabric to complete the deal.

If someone sells a field that he claims is 100 acres, and, after the
purchase, it is discovered to be only 75 acres, this is also a mekach
ta'os and in this case, the deal is completely nullified, as there is
usually no way to add land to a field.

WHICH ITEMS ARE SUBJECT TO THE LAWS OF ONA’AH?

The basic rule of onaah applies only to movable items. Real Estate is
not subject to the regular rules of ona’ah. Likewise, workers who are
hired out to work for someone for the day are considered to be “like
land” and their salary is not subject to the laws of onaah. There is a
dispute amongst the Poskim whether the rules of onaah apply to a
service offered by a service provider.

ONE TRANSGRESSES EVEN WHEN HE CANNOT BE
PENALIZED:

While we said that the rules of onaah cannot be enforced in regard
to land, hired workers and when the price is inflated but below
the threshold of a sixth, it does not mean that it is permitted. It is
important to point out that the Ramban states that even in such
a case, the seller transgresses the prohibition of lo sonu. He is still
considered to have taken advantage of another, which is a Biblical
prohibition, even though the wronged party has no recourse to
pursue a claim in bais din.
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QUESTIONS ON
Onaah

Below are some practical scenarios that will apply to the material

| was at an amusement park with my friend and we passed by a hot dog
stand. We ordered hot dogs and then did a double take when we noticed
the price at checkout - each hot dog was priced at $10 a piece! Is the
stand owner allowed to hike up the price to such an extent?

| started selling an item
that is very popular in
China, but people in the

| need a root canal so | began
researching the different options.
One dentist in my neighborhood

charges $1,200, while a second US don't know about it
charges $2,000. Are they entitled yet, and there is not yet
to charge whatever they decide? any established market
There doesn't seem to be a clear price for this. Can |
market standard for this procedure, charge a very high price in
although that does seem to be a comparison to its value in
pretty large difference in pricing... China?

My friend was selling his baseball cards and | was interested in buying. He
didn't understand the inherent value in those particular cards, so | offered him
a really low price and he happilly accepted. Is that a problem of Onaah?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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According to the Rambam, if one exchanges an item for another, there is
no Halacha of Ona‘ah even if the two are of completely different values.
Raavad disagrees and rules that anything that is essentially a sale is

subject to the laws of Ona‘ah.
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According to the Ritva, if a buyer values an item more than the going
market rate, it is not considered Ona‘ah to sell it at his valuation. However,
if he agreed to the price because he was under pressure to do so, e.g., it
is medication that he needs, but he doesn't really attribute that value to
it, then the entire valuation is invalid, and he may demand a refund of the

overpayment.

The Ketzos questions both of these points: First, we find that even a
precious stone and the like are subject to Ona‘ah even if the person is

willing to pay more for these things more than other people. Secondly,
even an unfair valuation is binding in the event of the sale was finalized

and money was paid [notwithstanding the regular rules of Ona‘ah).
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Nesivos Hamishpat understands the Ritva is referring to a case where the
buyer knew he was overpaying, and still felt it was worth it for him because
he values it at that price. As opposed to the case of precious stones where

the buyer was unaware that he was overcharged.
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He also disagrees with the Ketzos Hachoshen with regard to unfair
valuations, ruling that they are invalid even if the money was paid; except
if the item is still extant and he'd like to return it, in which case we say he

shouldn’t have accepted the unfair valuation in the first place.
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Real estate, Slaves, Contracts, and Hekdesh are excluded from the rules of
Ona‘ah . Even property rentals are not subject to Ona‘ah because a rental
is a form of a temporary sale.
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Shulchan Aruch rules that the laws of recourse for Ona‘ah do not apply to X"5p7 mAam ,X"9p0 AN MRS ,v"5PD 2L XA LB PPD 197 o NN P
real estate and the like regardless of the extent of the Ona‘ah. Rema cites e
an opinion that there is Ona‘ah if the discrepancy is more than half (e.g.
over $200k for a field worth $100K.). If it is exactly half, Rema implies there
would not be Ona‘ah, Sema understands that there would be.

With regard to the prohibition (as opposed to the recourse) of Ona‘ah, the
Rishonim disagree whether it applies to real estate and the like: Ramban
and Sefer Hachinuch say it does apply, Tosafos imply that it does not.
Maharshal says that it would fall under the prohibition of Ona‘as Devarim
and/or Geneivas Daas.
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Real estate rentals are not subject to the laws of Onaah. According to
the Rambam, this is true even if the discrepancy is more than double the
market price.

The wages of a hired worker are also excluded from the rules of Onaah,
because they are considered “temporary slaves”.
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Forrentals of movable goods, the rules of Ona‘ahapply, and the discrepancy
can be reclaimed even after a long time. Maggid Mishne explains that a
renter typically does not have the opportunity to immediately go and show
the item to an expert to see if the price was fair.

Rambam proposes that the wages of a Kablan [a service provider who is
hired for a specific job] are subject to the rules of Ona’ah . Maggid Mishne
questions this premise, because we find in other areas that a kablan is
just like other hired workers who are paid for their time. Mishne Lamelech
answers that only slave-like employment is exempt from Ona‘ah, and not a
kablan who is merely paid for his product.

75mb mawm mawn Tan e — 1 aaba a™e nvon n'amn

a1 AnRb 15K ARNNG VTN PAXY P01 LANNIK W 0'anan pon oha mowa
1 1215 2205 MRS M12w 1B WK W TITY 151 MIwn TAnh XD 20
1 W IR LNIMIK IR 7OX5n AP mwyb Moww m] Hapnw o'amn wrn my
Papw mabin nnoa wenT YOY nwpn mwn Tanam 5nnb mT X9 LARNK 12 v [omon
VYN XD T2 WK N0 Mow yrn Tond mawna pon Ha payb pan ,ohpn aRws 1w
.wnonn

S

¥ BAIS HAVAAD

‘T[W HALACHA CENTER 35



NS
¥R

159 11270 VOWN TWIN

QA2 W1 DT MWV DY WY MIp ORW YA D INNRD VAT WP KD IR 0 RUND
M5 MMARA Hon ROR UWWR MDY AAR DD 072 DT 2WRS KD DY MWW 3 WM 0T DN arRY
77 %Y 1Yy KY M0 5w Yar npnn MT2 299N PRI AN5T 3w nAppR T Yy 1Y abym ama axpw
P95 (W Y TWBHNIW 180 ROR 1nm AR K7 NP
IX T2 45K MW 1om ERe MwIpnmC) mypapm AMLWM D97aVR ARNR BnY PRw o137 vx WD
ouED Y 70hH 1D e P bk o0 () Y3pn pado 7y p177 DOMB ENRE DD LARIIX @R PR NPRI W7 AW
obnhno
Drhubuna 13 1Y Y52 mxnnGY) ALY SITYIDR IR bW Yax MY 651 I5W3 DMK BM3T N3 5
MR 7 w(P) K 593 Hua 1oEw PR XIwE) mRw m we bR DR APR BRY MA YpIpa TR
N3 AHWHI T A9 M NINY TYT BTR 92 IRWD 0T
B2 119903 IRINI W1 BN YW 110w 173 T R
mwa w73t H17a Phpae 9w TYBR ANIR Y PR VPP mRw 9=() mRnx NPy prw owon 2
LIRIIN Y PR B Y52 73773 VR DT IK
TATY NI PNPD RIW vabm NRNR WY PR @bubvna PR Ypaps PR MY nwyh 1an nx aswn® A%
obnb e DHO3D 7S VD 13 PH WS THE Db WP 1H PP BY dp WE™ D0 LARNR D2 PR rray ()
2 1pab 5 213 26pIE 9(%H) pp 938} 63 o1 PovEM
AT N AR WIS MIND YA DTV RN A2 MR AYNT 72 YN Ry ypap 10 i 1wl 7%

P733 MR 777 R7Y MY M2ND 0N RIMT DI OWI NI B LK1 5700 DT RV 275 B73 QT TR AEORD XD OIS H7H P W m PIMPEY Buvy
by POR V'R IR b DY .07 OE3 QW 77 q7 PU33PID Y73 .am .R”D 70 1D QW §7HYM 17D 0 WA WA B0 AR IR 7T R7Y 171 9¥A) 13T 477 278 1
AYO L LRYP PR Q9N T PYD 27DR (77DD) 1P b DYDY W3 BE3 WURIM M2 oF L LTTU ~D XD MAIND WYRI2 RIDA FD 3 053 pY QPP NP A2

map

7P PTATIDN XD OINO0 D N HTTDIE R IETOPIID . T T AR 3D OE 0TI AR T PY0Y

LDWRT NN

DIWITN - QOIS VDY
W DT WIpR YaR man pra wipn xp11 L2t )
.["np] Y7130 772N
ony v xabpaT D20 PO A3 WRAFER anv (Ph)
J[37p0 ¥700] LIIRIIR
X9 PRITR CnpnY % et LNWw 953 masns (D)
.[373pD ¥”10] onnyd
PIY YR vy 19 B W kYW JSus 1mew me ()
.[13pb ¥70] P12 MO0
S onm LPIpA TR IBEY APILIY 1D LAMNY W wm ()
J[772p0 ¥7120] .IAXY 12301 IR MOWH INIPW
J[773p0 37130] LRI 1901 ROVY MTOIWT.AVSY D (D)
X7 L7D PYDT YT DMK W IS wIvs ()
J[1”3p0] 7190 .R3YD 1Y RPYT
7% PR {23p YAk v awa xpYT aMNER A8 e (1))
J[073p0 ¥70] 177 Y0 [0p?ID 1Y
[¥m 773 ®IpM] DNPMINMIT 37IR JINSIN BRS8N BT (Db)
5¥IBY MRY TOWAW 7T »71 ,2°NDT KW MY 0133
.[07pD y7m0] 1YY 72y QW
720w5 XPYT ,INWA NP YR ynwn JESDIY T (D)
.[X7Dp0] ¥710 .TIARYH PWYI
YRS TRV JRT LWIPD PP ¥ »d 1w ()
P TYY PRI IRT Sw oy w39 ymmv nubapa
TURY PVR AE22 AT ARDRAT (P LAYT M
DROT ,ARNR WY PRV YPIRT 1927 07 R Y R0¥D IpIpnY
DPIR®2 TPYI L[270p0 ¥700] JJIRDIR 17 WT PYubon bW 1yapd
npnI w2 MR "D YW peena v 10w DR ,[57p0]
YPIPI °R RLWD'R X7 XWIR XN 7anAYT ,pWAW PUna
SnT PhutNd IR ORIT YPIP INPRY M nppaw jrd nT
WY PR AR ARIKT (D w1 Phobund ORI 0NaN
PWwaw

Q™R3 - TYIRT VOWR
259mE OP PpAd dpsd BT 062 0 oH) vEd b 13
Wi b ph dps PE ppHos (0 md 1T Ebon DD
Sp3 573 dp ppnor P whE 937 B Wh> N7 03 pHbod
2905 DPHD PPN PE 92100 13 Ip0d7 TN
oS8 IDTD M0 W MIE m pyol 1737 PR3 T KM
YD pyomd o B9abd PrwpT ppIPs Bp1T vhT b
qupn dod pep Ty ond b pepd b ppun g
Shpy pPDY BD3ET DYIDD DON WD 3y PN PYDD
ob dsd Ehepy BB wWDT B pEas PIWEDT Phodons
Bow7h o b Py bu7ny P Y 13 penpdd o1b o
p3 ppo )3 EpESY 2 whEN Jppd 1omd 1h 13 EopEod7
Pyt Wob7 pOW D PR D7) JR3 LVRPd M3TH tonb
,EODERd MPBE qb KREN L7y (oR mh b I 3 phodon
27733 31200 57595 7 PP dpsd D> b 7y
B ot 5 93 ponpod o wbnd Wboh obnba7 BH% TN
55 23hpna 13 9w £ IH7 36PN 13 D
3D9E Op 37p PR LYPD PL XPap 1% MY v [D)
By 1 0 ,ppm wh LpIPT P3p Yo msd ohsp wE3
7D o mx pavea xa1mA] 073003 LN qRO3 £1PD3
DUPED3 YDEY 27y 3 prm) PUEDY ) W0 37H7 DIEpOd PN
w0 b o Hwrm o Y mwsEd mdens b wh
2P0k 1 B phodonT Papy w0 1B obnb B ph opIPpT PIp
D0 DYPOERE PO DPIPT PIpD 07 D LD 0 0137 I
abnbop o B BE Bepba Py b1ty £1Ind ppps Tisvh
o) frozm o PED TS DD DPIPD DN POPD QU3 DD
P33 1B pPIPD 10 16 PPD Ob
70 BT P [ow ara3] 17INTD DEPOE HPEIPO 027 BH 18T
PR Bo7 0Ep BY ey vp owy TIVH B YAb ofd
v ow] Y'EY B1PDY 1EpY nbT P o773 (37w V) q7 073
B0 pwp ppn M ,0) 37> H7E IH W3 DT oY
o3 DY dpp BYE 1 o B3 oHTE BT B nb DWDT 1M

D=

aomn
1?8?00
R, 071
Im2 2137
"MRUPIZ?
‘1797

VT2 1700
nxnn
w3

etaran|
mwT
112

1R IR1ANA
TRDR"Y
TR N2
N

55 099E) 191 DY DEES DD JEY B3 DTE 7LD M POED WOENOE WNT I 370 37 p7p ) HOIN HPIPD DIEN e

W5 DEVE DED £ dopd 17 ,EnD pYId B MY Dran D py W3 D1 5 ph P JEL DB PPIPE 3EM DDPE P DIIDD

IP) DEE ID3 POINMD DN B M0 DTEH DB DL ORMBOE D 2 MPSED qus DbnHY MDD D0 17 3703 B OvsE

PD PO PIDE PP PY PPIPD IE DYWL qus oo B abnbop oY OEnD P b wan wh dEnh pY 1Mib3 vt 5 bop

DIEH OO0 TIDE DM PIDD IDOE P 7 Phpdend Bnp 1b ppop3 hnkY MDY Mo BPIPS o B Pd ob »b po3m 58
OB 3D 573 D7 D5DN PO DI SIDDES BT TN DD DS PEED H7HE {7 13D OB 17 HY7 (o)

NdNA WXIX NN MY 09TIN552 on Ty DMI9X |2 q0I KR (11 - VOR) T N"IN ND - <RNTYNID NITAN> D7WN NV [NYY

If a transaction included items which are not subject to Ona’ah, we deduct
the amount that was intended toward those items, and the rest is subject
to the regular laws of Ona‘ah.
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One who hired a builder to build him a house and was overcharged,

cannot reclaim the Ona‘ah toward the building because according to some 1"3p0 121 120 n"in AN *nno
opinions this has the status of real estate. However, he may reclaim the ~ YP1P2 11T DX XITT Xp™a0 17 27 122 T¥n ,AXNK 12 M 17215 mab 152p 100w 0
amount that went toward preparing the materials before they were built D12 W5 W maa Tin% 10PN 0Mp DYPA 19w 59 ,0INK pINAN X2 PRI X2 X
into the home. JIRNR T
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Nachlas Tzvi explores whether unattached items that were then attached
to the ground are to be considered real estate in regard to Ona‘ah. He also
presents a novel approach to differentiate between sales of real estate
and rentals in the event of a discrepancy that is more than half.
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Part Il: Onaah Overview

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY OVERVIEW VIDEO

THE FINE LINE BETWEEN ONA’AH & MEKACH TA’OS:

As we explained in Part 1 of this series, ona‘ahis not an absolute
form of theft. This is because no one is taking somebody else’s
property illicitly. In cases of ona‘ah, both parties agreed to the
sale and agreed to the price, as opposed to a case of mekach
ta'os, wherein the buyer did not receive the goods he paid for.
To illustrate, if someone sells a car that he claims is in good
working condition, and, after the sale, the buyer discovers that
the engine is shot or the transmission is on its last legs, the
entire sale is null and void because the car the buyer received
is not what he intended to purchase. This is a case of mekach
ta'os that falls under the broad category of theft. ona'ah,
however, is a good sale in which neither side is stealing from
the other; however, the Torah protects the rights of the party
that was taken advantage of , and gives him a right to undo
the sale if he follows certain steps. While ona‘ah is not theft,
the Torah forbids either side to take advantage of the other by
either overcharging or underpaying, and offers protection to
the side that is taken advantage of.

As we said, because ona'ah is not theft, there are certain
limitations regarding how it can be enforced. For example,
there is a time limit for how long a claim can be made, whereas
in a case of mekach ta'os there is no statute of limitations. Since
mekach ta'os has no limitations, a vendor can'’t simply protect
himself from such claims by hanging a sign in his store that
declares “All Sales Are Final.” If a sale would be makach ta’os -
meaning the buyer does not receive what he paid for - the sale
is nullified as if it never occurred; therefore, the seller cannot
have a policy of not giving refunds for such instances. Regarding
ona‘ah, however, there are numerous limitations, and there are
cases where the seller could exempt himself from liability.

It is important to remember that although there are many times
that one would be able to exempt himself from liability for
ona‘ah, the Rishonim still say that one who takes advantage of
his friend transgresses a Torah prohibition even in such cases.

GRAY AREAS:

There are quite a few gray areas,” where the laws of ona'ah
and mekach ta'os intersect and it is unclear exactly how to
categorize the situation. In such cases, a dayan may have to
make a judgment call in his ruling.

To give one example: As we will see later in our discussion, there
is a halacha that the rules of enforcing ona‘ah do not apply in
sales of karka (land). If a piece of real estate is sold at an inflated
or undervalued price, the disadvantaged party is not protected

by the halachos of ona‘ah and cannot make a claim in bais din.

That said, we can discuss a story where an older couple sells
a home they lived in for decades because they want to move
near their children or into an assisted living facility. They find a
buyer who wants to develop the property and agree on a price
that they believe is fair for the house itself. Unbeknownst to
them, however, the entire neighborhood is about to be rezoned
to allow for higher density housing, which will drive up the price
considerably. The developer is well-aware of this and knows
that in just a few weeks, this home will be worth double what
he is offering the couple.

What would the halacha be in such a case?

Is this a question of ona'ah because the only complaint against
the buyer is that he is underpaying? If that were true, since this
is a case of karka the sellers would have no recourse to file a
claim against him in bais din.

However, it could also be argued that this is a case of mekach
ta'os. The rationale behind that argument would be that the
property the couple believes they are selling is not the same
property they actually are selling, as it's entire essence will be
changed once the zoning laws are amended. Thus, the couple
do not really know what they are selling, which would classify
the sale as a mekach ta'os. If this argument is correct, the sellers
have no limitations in demanding a nullification of the sale.

This is just one example of a story where the line between
ona'ah and mekach ta'os is blurred and unclear. Another
example would be if someone sells a car that is in decent shape,
but he dresses up its appearance by giving it a paint job and
exterior work to make it look more attractive. If the buyer feels
he was overcharged, can he claim that this is not the same car
he paid for and, therefore, the entire deal is a mekach ta'os, or
do we say that it is clearly the same car and the only claim the
buyer has is that he was overcharged, meaning he could only
pursue a claim of ona'ah?

All these variables are factors in a dayan’s decision-making
process.

REAL ESTATE SALES:

As we mentioned above, the halacha is that the laws of ona‘ah
cannot be enforced on sales of karka. This is learned from a
Gezeiras Hakasuv, so we cannot really discuss the reason
behind this halacha; however, what we can definitely state is
that the reason there can be a difference between movable
objects and karka regarding ona'ah is only because ona'ah
is not absolute theft. The Torah does not allow theft under
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any circumstances. When it comes to gezel, there can be no
differentiation between movable objects and land. (Although
there is a well-known rule of karka eino nigzeles (land cannot
be stolen), this only means that land cannot technically be
picked up and stolen. It does not mean that theft would not
be enforced on land in cases where it can be stolen.) Regarding
ona'ah, on the other hand, since it is not absolute theft, there
can be such a differentiation and it can be explained that the
Torah only protects a person from being taken advantage of in
sales of movable objects but not in the real estate market, where
deals are more complex and the dynamic of the marketplace is
completely different.

The Gemara further says that ona‘ah applies to renting, just
like it applies to buying. If someone would rent an object at an
inflated price, he could make a claim of ona'ah. Most Rishonim
say that renting real estate at an inflated price is considered
taking advantage of the renter and would be prohibited. But
could one make a claim in bais din of ona‘'ah? The answer is that
he cannot. Because ona'ah cannot be enforced on karka, it also
cannot be enforced on the renting of real estate.

SERVICE PROVIDERS:

This leads us to discuss whether ona'ah applies when one is
paying for a service. A service is obviously not a movable object,
but is it karka? What category would it fall under?

The Gemara says a rule of avadim dumya I'karka (slaves are
similar to land). This dictum does not only apply to actual slaves,
but to any hired workers who are paid by the hour or day. A
person is not a movable object; therefore, he is compared to
karka. For this reason, if a worker charges an inflated salary for
work, the employer cannot make a claim of ona‘ah against him.

The Rambam posits a novel idea and rules that this is only true
of an employee who is paid by the hour or day. However, a
service provider who is paid to do a job and makes his own
hours and schedule would be different because he is not
“owned” by the employer and has no resemblance to a slave. As
such, he is not comparable to karka, which means that ona‘ah
could be enforced if the employer was overcharged.

The Ramban disagrees and says that a service provider has the
same halachos as any other worker. Accordingly, if a plumber or
electrician would quote a very inflated price for a job, and the
homeowner agrees to pay it, there is no way to make a claim of
ona‘ah against him in bais din.

Practically speaking, if the service provider has not been paid
yet, the homeowner would have the upper hand and could
claim that he will not pay the inflated amount based on the
ruling of the Rambam. If the payment has already been made,
the service provider now has the upper hand and could refuse
to give a refund based on the ruling of the Ramban.

WHEN KARKA AND METALTILIN (MOVEABLE
OBJECTS) COLLIDE:

Often, business deals have components of both karka and

movable objects, which creates more gray areas in halacha.

Rav Akiva Eiger and the Pischei Teshuva discuss instances
where one hires a builder to build a house, agreeing to pay
for labor and for the materials. While ona'ah would certainly
apply if the price of the materials was inflated, whether or
not it would apply for the labor would be dependent on the
machlokes between the Ramban and Rambam.

Very often, the situation is not so cut and dry, as one price will
be agreed upon for the entire deal. Since the quoted price is for
one entire package, it is difficult to assess whether the one who
hired the builder is being overcharged for the materials or for
the labor. It can also potentially be viewed as one price for all
from the builder, and unless it is ona'ah on the whole package,
it may not be a problem.

To add another layer to the conversation, the status of every
house could be subjected to halachic scrutiny. A house is made
up of movable material, which is then attached to the ground.
In many areas of halacha this is known as talush u'bisof chibru
(unattached items that ultimately become attached to the
ground), which becomes part of a property and is subsequently
considered karka. This leads to various questions, such as
whether a mobile home, which is not fully attached to the ground,
has the same status as a standard home with an underground
foundation. This is a lengthy, fascinating discussion that is
beyond the scope of this series but displays how many variables
can come into play in these types of situations.

IS A HOUSE ALWAYS THE SAME HOUSE?

The Tur discusses yet another relevant case that shows the
myriad variables that can arise in sales.

He quotes the Teshuvas HaRosh who speaks about a story
where an individual buys a house, and then discovers that it
is in need of quite a bit of work. Doors are torn off the hinges,
windows are broken, and the paint is peeling. The buyer claims
he signed to buy a house in move-in condition, and that is not
what he received. Does he have the right to claim mekach ta'os
and nullify the entire sale?

The Rosh leans towards ruling that mekach ta’os would only
be applicable if there are major problems with the house. For
example, if there is structural damage that would require a
complete overhaul to fix, the buyer can claim that this is not
the house he agreed to buy, and the entire sale can be annulled.
However, if all that is required are some fixes that are not so
intrinsic to the home, such as broken doors and windows,
the buyer cannot claim that this is a different house than the
one he bought. While the seller would be required to fix the
damage, as the deal was that the buyer would receive a home
in move-in condition, it cannot be claimed that the entire sale
was a mekach ta'os and is null and void.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: 9 732.232.1412
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