@, A PROJECT OF
Y BAIS HAVAAD

W HALACHA CENTER

Yoyrucna

IN-DEPTH BUSINESS HALACHA CURRICULUM

Yl
'NIN

NniNipn

NI'TT Xpnly

A 0'2'2p NIDON

COMMITMENTS & KINYANIM

THIS VOLUME HAS BEEN DEDICATED

YT NRMIYN 1120 DNIN PNX? 1“2 DT DNIAR “124YH1 121D
T“NWN 11’0 22 1M
n.2.x.2.0.
ANNawn *“y N¥Nn



YOruchea

IN-DEPTH BUSINESS HALACHA CURRICULUM

Yalyp
NN
Nninipn

NI1'TT Xpnly

Prepared by Rav Eliezer Cohen
Dayan at the Bais HaVaad and Rosh Kollel Choshen Mishpat

Rav Dovid Grossman Rav Baruch Fried
Rosh Bais HaVaad Dayan and Yorucha Project Editor
Rabbi Yaakov Tescher Rav Ariel Ovadia
Director of Torah Projects Yorucha Content Editor
Reb EC Birnbaum Rabbi Chaim Belsky
Chief Marketing Officer Head of Yorucha Development

o)
Aprojectof . BAIS HAVAAD
‘Hﬂ? HALACHA CENTER

1.888.485.VAAD(8223) | (O 732.232.1412
WWW.BAISHAVAAD.ORG/YORUCHA
YORUCHA@BAISHAVAAD.ORG
105 RIVER AVENUE, SUITE #301, LAKEWOOD, NJ 08701

BAIS HAVAAD DIVISIONS

KX & d

Business Bais Din Zichron Medical Kehilla & Halachic Awareness
Halacha & Dispute Gershon Kollel Halacha Bais Din Primacy & Education
Services Resolution for Dayanus Center Initiative




YOrucha

the program that is transforming the way frum business is conducted

CORE COMPONENTS OF OUR PROGRAM

00y

MAREH A set of carefully curated source sheets created by expert Dayanim
MEKOMOS in the field, which enables you to learn the sugya in depth and gain a
BOOKLET thorough understanding of the topic and its intricacies.

i
AUDIO A daily 15-minute audio shiur delivered by a Dayan who serves as your

BLATT “virtual chavrusa” and walks you through the entire limud for the day,
SHIUR helping to connect it into a cohesive sugya.

®

WEEKLY At the culmination of each week’s learning, an overview/halacha
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Sugya Introduction

Concepts that will be discussed in this series of shiurim

In the following shiurim, we will discuss kinyanim,
acts of acquisitions to finalize transactions, such as
gifts, sales or the like. We will begin by explaining the
various stages of a transaction and how much each
level of commitment obligates the two parties.

THE FOUR LEVELS OF COMMITMENT:

There are four basic levels of commitment, each with
its own set of rules. The first stage is when someone
decides in his mind to accept an offer to buy or sell
an item. The second stage is a verbal agreement. The
third is when the buyer presents payment to the
seller. The fourth and final step is when a kinyan is
made.

The following is a brief outline of each step, all
of which will be explained in more detail in the
upcoming shiurim.

1. Dover Emes Bilvavo: When a seller comes
to the decision in his mind to accept an offer
and sell an item, even though he has not said
anything and no one else knows he has made
this decision, he still has already accepted some
form of commitment. This falls under the verse
that states, “dover emes b’livavo”, one should
speak truth in his heart. Chazal discern from this
verse that if one reached a decision in his heart,
he should not change course; rather, he should
follow through with his commitment and should
not retract.

2. Devarim: A verbal agreement is not enforceable
in bais din, and both sides could technically back
out with no tangible punishment; however,
that does not mean that it is permitted. In fact,
the Shulchan Aruch says (in Siman 204) that
it is forbidden to back out after reaching a
verbal agreement. One who reneges on such a
commitment is known as “mechusar amanah’,
untrustworthy, a very unfavorable title for
anyone to have.

3. Kesef: If someone is buying land or real estate,
the remittance of payment does constitute a
kinyan that finalizes the transaction, barring
other circumstances. However, if one is buying
a movable object, Chazal specifically enacted
that paying the money is not a final kinyan, and
the transaction is not concluded until an act of
physical acquisition is made on the actual item.
Instead, they designated a specific curse known
as “mi shepara”, which would be placed upon the
reneging party. The reason for this enactment,
and it’s limitations, will be discussed at length.

4. Kinyan: The final stage of the transaction is the
actual kinyan. Once the act of the kinyan has
been made, ownership has been transferred
completely. There are many different types of
kinyanim recognized by Chazal, as well as others
that have become kinyanim due to common
practice. These common-practice kinyanim
are perhaps the most relevant in today’s world
of commerce, wherein formal kinyanim are
generally impractical.

EXCEPTIONS TO THE RULE:

It must be noted that there are several cases where a
physical act of kinyanis not required for a transaction
to be finalized. Some of these will be discussed within
the segment.

When the Shulchan Aruch Harav codifies
the laws of kinyanim, he focuses primarily
on explaining how important keeping
o.ne's commitment is. He only briefly
discusses the different manners of kinyan
- mostly because this varies depending
on the common custom of the time -
and instead focuses on describing how
one must keep his word when he makes
a commitment. This teaches us that

trustworthiness is the basic foundation of
commerce in halacha.
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daily

QUESTIONS ON
Kinyanim

Below are some practical scenarios that will apply to the material

I made up my mind to accept an offer a prospective buyer made
on my house. Before | got a chance to respond, the same buyer
made a higher offer; can | insist that he pay the higher price?

My neighbor reads the
daily newspaper by
removing it from my

| run a Bargain Basement as
a cash-only business. After
receiving payment for a

particularly large shipment of mailbox, reading and
boys' suits, a careless person left then replacing it. Is he

a cigarette butt on the floor and guilty of theft? At which
a small fire damaged the suits. point is the newspaper
Who takes the loss? considered mine?

My child took money from my wallet without permission and purchased
10 bars of chocolate. When | discovered what had happened, | went
back to the storeowner and explained the situation, requesting to void
the transaction. The owner did not want to cooperate; can | force him
to? Is he wrong?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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A sale cannot be completed through words alone, even if it is formalized
with witnesses. On the other hand, an act of acquisition consummates a
sale even with no witnesses present.
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One who digs in land which is ownerless [in a way that would normally
be considered a kinyan], but he is unaware that it is ownerless, has not
acquired the land. Clearly, an act of acquisition by itselfis also not enough-
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Chazon Ish explains that the basis of all kinyanim is really just to define
that there was a true commitment from the involved parties toward the
intended transaction.
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The Mishna lists different types of kinyanim for various classes of objects,
such as real estate, animals, and movable goods. Each one can only be
effective if done properly as defined by Chazal.
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The act of “mesira” [handing over the reins] is only effective in a public
domain. The act of “meshicha” [pulling the object] only works outside of a
public domain. Rema adds that even if the parties agreed to make use of
the kinyan in the wrong place, the kinyan will not work at all. This proves
that kinyanim were given strict parameters by Chazal, and they are only
effective within those guidelines.
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A kinyan cannot be effective to complete a sale if the parties haven't yet
agreed upon a price. The reason is because there cannot possibly be a true
commitment from either side because the price may not be agreeable. If
there is a standardized market price, then the kinyan would be effective.
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Even after a kinyan was done, if the seller is actively pursuing payment
and the buyer is not forthcoming, the corresponding percentage of the
sale can be voided by either party. Regarding the percentage that had
been paid, the party that had been willing to keep the deal is given the
advantage- he may choose to void the sale entirely and the money is
returned or keep it regarding that percentage of the goods. If the sale
involved deficient goods [that people are generally looking to off-load], we
assume the sale was intended to be final in all cases.
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According to the Nesivos Hamishpat, if the buyer does not have the money
with which to pay [as opposed to just delaying payment], the seller may
void the entire sale, because any sale is predicated on the assumption that
the buyer has the ability to pay for the goods.
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Although money alone can be a valid kinyan for real estate, in places that

always include a contract (shtar) with sales of real estate, the kinyanis not

complete until the contract is written.
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There is extensive discussion amongst the Poskim whether a modern 7" mmyn a""p ,00mp Wi nnD
real estate transaction would be recognized by Halacha without a valid
transfer of title. Chazon Ish links it to the regular rules of Dina D'Malchusa
where applicable, but Pischai Choshen argues that even without Dina
D’Malchusa, the lack of title-transfer should invalidate a sale.
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Accepted trade customs can impose a “Mi Shepara”curse on the reneging
party or even effect an actual kinyan as per the industry custom.
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The Halacha of following local trade customs would apply even in areas
that Dina D’Malchusa would not, because it is based on every individual’s
ability to create obligations upon himself. Once a custom has been
established, all parties are implicitly accepting these obligations.
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The Halachic basis for a trade custom can either be: A. the laws of “t'nai” -
individuals are free to create clauses and stipulations in their dealings, and
a minhagis like an implicit stipulation; B. if the minhag was adopted for the
benefit of the community and has been accepted them, then it obtains the
status of a Takanas Bais Din.
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Further Iyun: The Acharonim debate whether the kinyan situmta is
recognized Biblically [and would be effective for the sale of Chometz, for
example], or remains merely a Rabbinic kinyan.
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Kinyanim Part lll Overview

A TRANSCRIPTION OF THE YORUCHA CURRICULUM WEEKLY OVERVIEW VIDEO

THE NEED FOR INTENT:

An important concept in kinyanim is the need for da’as, intent,
as a prerequisite for a kinyan to work.

This leads us to ask how a simple transaction in a modern-day
store works. When a shopper takes an item off a shelf, places
it in his cart, takes it to the register, pays for it and leaves the
store, he most likely never stopped to explicitly have intent
to be making a kinyan on the item. So, when does the actual
transfer of ownership take place?

To answer this question, we can quote the Chasam Sofer, cited
by the Pischei Choshen in detail, who explains that the concept
of da‘as in regards to a kinyan is fundamentally different than
the concept of kavanah in regards to a mitzvah.

When one performs a mitzvah, such as shaking a lulav or
hearing shofar, he needs kavanah, meaning he needs conscious
intent to fulfill the mitzvah. When it comes to transactions,
however, a general intent to buy and sell is sufficient. In fact,
sometimes the da’as that is needed can be subconscious, like
if there is no other possible reason for the transaction aside
from a sale. When we see someone picking up an item, paying
for it, and carrying it home with him, we can assume that he
has subconscious intent to take possession of it, even if he had
no conscious thoughts of assuming ownership at any specific
point in time.

Since going to a store and buying an item is a normal transaction,
and this transaction includes transferring ownership from seller
to buyer, we can assume that the unspoken intent of both the
seller and the buyer is for the transfer of ownership to take
place. This subliminal da’as is sufficient for a kinyan to be made
and for the buyer to become the owner.

The Pischei Choshen says that this intuitive type of intent is the
essence of today’s kinyanim. We see the act and can judge from
what is occurring that the nature of the transaction constitutes
a kinyan.

We also find a concept known as da‘as acheres makneh,
someone else’s da’as can work for you to make a kinyan. For
example, if someone is digging in an ownerless field, with no
intention of making a kinyan, he is not koneh. However, if he is
digging in a field that has an owner, and the owner intends to
give it to him as a gift, he would be koneh based on the intent
of the giver, even though he himself was unaware.

This teaches us that da‘as kinyan can be separated from the
maaseh kinyan, a truly fascinating aspect of kinyanim. This has

a common application - when gifting to a child. The giver of the
present can provide the necessary daas for the kinyan, while
the action can be performed by the child.

FOUR TYPES OF KINYAN:

In various places in Shas, Chazal enumerate the many types of
kinyanim. The Acharonim divide these kinyanim into four basic
categories.

1. Temurah: The first category of kinyanim can be called a
temurah, exchange. This means that one item is exchanged
for another, for example the kinyan known as chalipin.
As we said previously, cash does work as a kinyan when
one is buying land. In such cases, the ownership of land is
transferred in exchange for the money. This will also fall
under this category.

2. Reshus: The second category of kinyanim can be called
“reshus”, domain. An example would be if something is
placed in someone’s protected field or house. By being
on his property, he is koneh the item. This can also be
connected to the kinyan of meshichah, when one drags
an item into a domain where he is able to gain possession
of it. Yet another example would be a Kinyan daled amos,
when an item is placed within four amos of someone, in
a place where this suffices to be considered his personal
property.

3. Proof of Ownership: The third category would be making
a kinyan by showing proof of ownership. The classic
example of this would be when a shtar, halachic document,
is written, which attests to the completion of a transaction.
In many instances, the shtar alone works as the kinyan.
Another example would be “odisa”, a case where the seller
admits that he sold an item to the buyer. The admission
itself serves as the proof that the sale took place and,
therefore, suffices as a kinyan.

4. Chazakah: The fourth category of kinyan would be
“chazakah”, the performance of an action that shows
ownership. Examples of this would be if someone places
a lock on a house or builds a fence around a property.
Such actions display ownership, and, therefore, are valid
kinyanim.
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MAKING A KINYAN ON REAL ESTATE:

As we said, Chazal allowed for a cash payment to work as a
kinyan when one is purchasing land. That would seem to mean
that if one would buy real estate with cash, he would become
the owner of the property or house as soon as he hands over
the payment.

The Poskim, however, issue a caveat on this rule. They note
that the common custom in many places is for a sale to not
be considered final until it is written up and documented. The
Shulchan Aruch states that when the custom is for a deal to
not be considered concluded until a shtar is written, ownership
cannot be transferred with a kinyan before the document is
finalized. This would mean that if one is purchasing real estate
in a place where the custom is that a deed must be written to
transfer the ownership, a cash payment would not count as a
kinyan and ownership would not transfer before the deed is
written and recorded.

Similarly, one of the kinyanim we mentioned was performing
an action that shows ownership. If the seller handed over the
keys to the house to the buyer, the Shulchan Aruch rules that
although this alone is not a sufficient act to serve as a kinyan
of chazakah, it does serve to demonstrate intent of the seller,
allowing the buyer to then perform the kinyan. According to
some Poskim, if the buyer were to use the key to lock the door
it is equivalent to placing a lock on the door, and would suffice
as a kinyan.

In today’s times however, the common custom is that a sale of
a home is not completed until the deed is recorded; therefore,
locking the door with the key provided by the seller, or any
other chazakah for that matter, would not work as a kinyan
until the deed is finalized.

To watch the video or listen to the shiur given by the Dayan, visit:
www.baishavaad.org/yorucha-topics
Or signup to receive them via whatsapp: {& 732.232.1412
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YOrucha

IN-DEPTH BUSINESS HALACHA CURRICULUM

MISSI®N

To facilitate and provide a framework
for the frum businessman to gain the
in-depth halachic knowledge he needs for
contemporary business dealings.

VI:EION

Through increased knowledge and guidance,
Yorucha will elevate the frum public’s
adherence to halacha as it pertains to

choshen mishpat and standard business

practices.



What

This ambitious project will harness
the collective expertise of a team
comprised of advanced talmidei
chachamim, experienced, seasoned
Dayanim, that are well versed in
corporate  practice and common
business norms.

How

The core curriculum is segmented in modules,
and can be learned as an individual self paced;
or, participants can join chaburos coordinated
by the Bais HaVaad for those that desire
group study. Page by page, step by step, the
learning will be facilitated with a daily audio
“Blatt shiur” guiding the participant through

. . > sources as well as a weekly video shiur
Collaborating with a talented group of the sources as well as a weekly video shiur

editors and writers, they have created presented on each topic by Dayanim that will
D C Vv - y C _d LT

: : : Jamental ¢ -actical applications
a syllabus and curriculum of study, with share fundamental and practical applications

- A C e sugya covered.
accompanying shiurim and personal of the sugya covered

guidance, enabling participants to have Daily practical Q&A applications of the
the tools to proclaim with confidence, subject matter will be offered alongside

“Yes. Nossasi venosati be’'emunah!” through the Business Halacha Daily series.

Why

As participants amass a broad and deep knowledge on an academic level directly from the source

coupled with real life scenarios presented by experienced Dayanim they will acquire the clarity to
determine not only what is a n7XWw, but, more important - why.

Only through nn1na ni17ny — understanding the fundamentals of the subject — can one truly appreciate
and internalize what defines right and wrong.

Fulfillment and satisfaction in the realm of the divine is like no other. A mesayem masechta revels in the
transcendent feeling of his accomplishment. Truly sublime and the envy of his peers.

Contemporary businessmen have their own, unique, ‘siyum hashas' at the completion of Yorucha
corriculum. It is the moral imperative of a frum yid, and now accessible to all.

The hadran alach of Yorucha is the ultimate badge of honor and medal of distinction for the businessman
of our times.

Similar to a sofer who, with his intensive knowledge of hilchos safrus, is confident and secure in the

propriety of his profession; so, too, businessmen will gain the peace of mind knowing with conviction that
they ply their trade be'emunah uveyosher.
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AS AN INDIVIDUAL

Join the national Yorucha chabura together!

Tap into the physical or digital resources via
hard copies, web, email and/or whatsapp.

Connect with Bais HaVaad Dayanim and
Poskim for any questions you may have, as
well as arranging study sessions with a Dayan,
setting up a chavrusa, and more.

AS A COMMUNITY

Set up or join a community or shul chabura

Reach out to organize a choshen mishpat
chabura in your own shul.

AS A BUSINESS

Set up a Board Room Bais Medrash in your business

Mincha Learning In just 5 minutes a day,
before or after Mincha, you can learn short,
practical and insightful Business Halachos.

Weekly Lunch & Learn Join a deeper dive
into the background of the halachos by
understanding the sugya behind the halachos
as well.
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