%} A PROJECT OF

Y BAIS HAVAAD

"Tﬂ]? HALACHA CENTER

Yyrucna

IN-DEPTH BUSINESS HALACHA CURRICULUM

| i 4
'NIN

Nninipn

NI'TT XNpPpnly

N D122 NAWN NIDON

INFRINGEMENT & COMPETITION

THE DISTRIBUTION OF THIS VOLUME HAS BEEN DEDICATED IN MEMORY OF
RAV YEHUDA KELEMER D“XT

WHOSE PERSISTENCE AND DEVOTION TO THE STUDY OF YORUCHA
SERVED AS THE CATALYST FOR THE CREATION OF THE WEST HEMPSTEAD CHABUROS

YOUNG ISRAEL OF WEST HEMPSTEAD EITZ CHAYIM OF DOGWOOD PARK
LED BY R’ DOVID FELT, R AARON GERSHONOWITZ LED BY RABBI DOV GREER



YOrucha

IN-DEPTH BUSINESS HALACHA CURRICULUM

Yl
NN
ninipn

NI'TT Xpnly

Prepared by HaRav Chaim Weg
Rosh Kollel of Kollel Zichron Gershon - Bais HaVaad Dayanus Kollel

Rav Dovid Grossman Rav Baruch Fried
Rosh Bais HaVaad Dayan and Yorucha Project Editor
Rabbi Yaakov Tescher Rabbi Ariel Ovadia
Director of Torah Projects Yorucha Content Editor
Reb EC Birnbaum Rabbi Chaim Belsky
Chief Marketing Officer Head of Yorucha Development

% BAIS HAVAAD
A project of ‘Wf HALACHA CENTER

1.888.485.VAAD(8223) | {© 732.232.1412
WWW.BAISHAVAAD.ORG/YORUCHA
YORUCHA@BAISHAVAAD.ORG
105 RIVER AVENUE, SUITE #301, LAKEWOOD, NJ 08701

BAIS HAVAAD DIVISIONS

B X 8 D <

Business Bais Din Zichron Medical Kehilla & Halachic Awareness
Halacha & Dispute Gershon Kollel Halacha Bais Din Primacy & Education
Services Resolution for Dayanus Center Initiative




0'1'Vn DN

N'aN NINIRS 7' - 'R pon

B ettt ettt ettt ettt neans AD'NN A .
L0 e NNNNN 2DVY Y1D''mn -«
LS et NONAND |'T o
= RS NI'D1D MAI NIA'WA DI2A NAWN
2D e 10N NNNDIY NIINN NNPYD »

NINIPYN NAIVI PN OI' 2'T - "2 PN

28 e PIYN N1V I0NY INAW YIN T .
B s q'VN 122 DADNAY MNIN DX »
Bh s pliminiblapRalaizZh Bakl [V
BT s nownnn "y NINNNN 200 »

NN7N2 790NN Y - A pbn

B2 oo NN INTPIAN'XA INX NN »
A3 s INX INTPI NPA INXK NN »
B ettt enn "PNN"1TAd .
L1 TSR ODITYWIDNNN Y
B ettt AW 1DNNNY 0P »

N'DIYN ' T-"TpON

B2 ettt ns N'DYN |'TIpN .
T0 s N'2N NIINY D121 120YW NpID »
T e NN 1> w'w 0212 D0OY .
T e M'aN YW X'DNYN NPY 12D DN«

In memory of LOWINGER FAMILY

HARAV YOSEF GROSSMAN ZT”L 2NINW NWN N2 KM« 27120 'Y 1212 nwn RN ARYEH WEISS
SNT DI NWN 1“2 2K QD1 200 172 MTAWNNAXTZNA * 2'TDTYA M2 P T = 0"y & FAMILY
Ny 0PN N1 0NN - 2°T PNX 12 N 1 - 0"y

72 MR. HOWARD
THE KUTOFF FAMILY ZUCKERMAN Z°L BARRY LEBOVITS

nm:ﬁ,‘i"r ;?:.[;2 ]3;:::;\‘.: e 27T DTN’ NDA 12 2PV 2AX & FAMILY
mry ! ' By his wife Mrs. Rosalyn Zuckerman



YOrucha

the program that is transforming the way frum business is conducted

CORE COMPONENTS OF OUR PROGRAM
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MAREH A set of carefully curated source sheets created by expert Dayanim
MEKOMOS in the field, which enables you to learn the sugya in depth and gain a
BOOKLET thorough understanding of the topic and its intricacies.

e
AUDIO  Adaily 15-minute audio shiur delivered by a Dayan who serves as your

BLATT “virtual chavrusa” and walks you through the entire limud for the day,
SHIUR helping to connect it into a cohesive sugya.

®

WEEKLY At the culmination of each week’s learning, an overview/halacha
OVERVIEW I'maaseh shiur is presented, where the concepts internalized through
VIDEO the week come to life in real-life workplace scenarios.

?

BUSINESS Daily 3-5 minute videos that are in sync with the topics of the
HALACHA Yorucha Curriculum, and go through practical questions and answers
DAILY Q&A  on the subject at hand.

ATTENTION CHABUROS: Additional zoom Q&A sessions can be arranged | Need help finding a Rosh Chabura? Contact us

Join as an individual, as a community with your shul and chavrusos, or a business!
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Sugya Introduction

Concepts that will be discussed in this series of shiurim

1. YORED B’'UMNASO SHEL CHAVERO

The Gemara in Sanhedrin discusses the concept of “yored b’'umnaso shel chavero’, infringing upon the livelihood
of another. In certain cases, doing so would be permitted entirely, in others it would technically be permitted
but doing so would be discouraged as unfitting for a righteous person, and in some cases it would be completely
forbidden.

Halacha differentiates between a new competitor who is a “bar masa”, meaning he lives in the same town as
the store he wishes to open, and one who is “aino bar masa”, meaning he does not live in-town. Additionally,
there are halachic differences between where the new competitor is “pasak I'chiyuso”, causing his friend to lose
his livelihood completely by putting him out of business, and where he is “machlish I'chiyuso”, causing him to
make less profit but not destroying his business completely. The differences between these two situations will
be discussed in this segment.

Halacha also distinguishes between opening a permanent store to obtain the local business, as opposed to
“yom hashuk”, a market day when many out-of-towners come to town to purchase goods and many vendors
from far and wide come to sell their goods. We will discuss what qualifies as “yom hashuk” in contemporary
times and how this affects the relevant halachos.

We will also see that Halacha provides certain leniencies when the new competitor is selling a product of
different quality than what is currently available. We will discuss how dissimilar a product must be to be
considered “different” in this regard and how that will ultimately affect the Halacha.

2. ANl HAMEHAPECH BECHARARA

Ani mehapech b’charara is a concept discussed in the Gemara that literally translates as “a poor man is trying
to acquire a pastry”. It refers to any case where someone is in the process of attempting to acquire a specific
item and someone else tries to preempt him. We will discuss whether and when this is forbidden. We will also
discuss to whom the prohibition of ani hamehapech becharara applies - is it only to a buyer or to the seller as
well.

There is a major dispute amongst the Poskim whether the prohibition of ani hamehapech becharara applies
to metzios - ownerless items - as well. Perhaps it is only by sales that we expect the newcomer to try his hand
elsewhere, whereas by a metzia we cannot assume such items can be found elsewhere. This would be very
relevant where a unique deal is available that cannot be procured any other way.

3. MARUFIAH

The concept of “marufiah” refers to a case where someone has a steady customer who has been purchasing
from him in the past, and a competitor now wants to lure that customer away with better offers to purchase
from him. There are different customs regarding whether this is permitted, and we will be studying the reason
behind the two opinions, and where it applies. As we shall see, this doctrine may provide a source for copyright
laws in Halacha.
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QUESTIONS ON
Infringement & Competition

Below are some practical scenarios that will apply to the material

My community only has one pizza store a

nd

in my opinion it tastes terrible and the service
isn't good either. It's obvious that it's only
because there’s no competition. May | open a

competing pizza shop?

We have a large Judaica business that focuses mainly
on online sales. We get orders on a regular basis from
across the country. One local bookseller in a small
community is insisting we not sell to people from his
zip code. Must | follow his demands?

Our grocery store uses a marketing
company that specifically devises
methods to attract the lucrative
Yom Tov shoppers, such as seasonal
promotions and giveaways. Do |
have to be concerned about any loss to
my competitors?

We have a successful daycare agency
in a large city, and would like to open
satellite locations in frum areas around
the country. Do | need to worry about
the locals who may lose out?

I'm trying to build up a small clothing
store, but I'm constantly being starved
out by the large stores in town who are
specifically maneuvering to keep me
out. Are they allowed to do this?

I've developed a specialized Kriah curriculum for 1st and 2nd
graders that many schools have been incorporating. In the
process, they've been dropping several other ones that have been
around for years. Some of those developers contacted me and
would like me to refrain from selling my program to schools that
have been using and paying for their program. Are they correct?

I'm fresh out of law school and I've heard that the real
money is in private practice. There are already quite a
few practices here in town, but | feel | have an edge
over the others and am offering services that are
superior. Am | allowed to open a competing practice?

Someone was waiting on the checkout line inside my
store, and | overheard the guy standing behind him
convince him to buy that identical item at his own
shop for a cheaper price. Was he allowed to do that?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412



'N pon

N'AN NINIXD T

0'2'1Vn |DIN

A ¥ AW 4 W 4 W . NI0'NN 1TA
(N T Y 8 NNNNN 20V 212 'Mn
S N Ny BA NON'ANN |'T
18 .....NI'D1D Ml NIA'W D12A NAYN

25 ... 110'X2 NNNDAY NN NN'po

For an overview on Part |, see page 89



waw Y
D

dop o p N NS

mp B o oo

"D 7™ PED PE PED
> qup M

Sop o maz 33

a9 7 O PITD
95 PEY

R el )
RS Nmn NS
ofpp wTed o
pnbp7 v Pop
21D 50 fpp B 1Y
P oueT oA
Dp w5 oMby 3dd
o v o win
577 50 9w B >
U 2100 NNpn
toppa b Wb g
oo p> Pop W
PEITR) DUDE P 195D
k=PI PR ]
‘ny Ry
"D P Lme
wwpb7 £b pEb £
PP ph pEbh dovE
PER IPIPD L3 M)
pm oonp B pb
Ppn oMMD 0PI
e e e
ooMES  LmnAs
PN Lpw o)
b B LmswNn
b v 3o nph ph7
%8 .ov  mro)
HE 908 8 Bvmn
H5E 3 pYO3 P3O
AR PV P
WMIRR L naw) P
L8 NEN D
broEs oamdh  opor
nwss s em
B0 Bp7 asky LN
b opb B Bndh
©h pEbH m pmn
oy WD b b7
2303 wTRd P a0
©h pPED ow nma
o3ppn 1pWD  DELN
odwo b onph oo
o1 bEy pb bEb oM
o aph ph op3 pb
oY WL PRI Y
p7 an b7 o
N0 My I oy
TN 039 BN 8T
I BN T
WMRT HT LoEm
[ho] ©h peh pLvn
0o pow eh b
o omph  ippnE
ohwo b pam
qewh £ pEbd PEY)
o> 33 ody op ho
Wp oy op7 um
o) hoT o om
pob p3 Bd oo
mr) Opd EIDNT
JoWwr IR vy T
NEHED LB BN
o»pD 3 e Jnh
o3 o0 b 37 o0
oy pEBS Noh
oP3 [OPDPD PIRhR]
H35 NP DI PO
3o P o b
wobd eh pp X
o131 v 350 oIEN
R Y DL PINd
opop ond ek Y
239p0) 3ep37 1 PIPM
Sop pon sk v
3ph3 bV BE N
b phyopamd
T 3pn Eh
3o b o phe hndn
m "y p b
35 356 9p op Npb
ppod dbo  o7h
oEm B oED Y
B> pE o Sow
b Sy b b

<75 M)

OND

PINDD 555 570 Yo Pdppy P37
:CPdppy F3197 DIED A B
P03 p7H RS YN

(3 ps) DYDY P
b7 600 337 17303 S3wn g7
Bpbn odpn B ppdm Jwn
15 1703 d3md o 7 P B
B fowm B o937 03 3D
bopo 7733 B3on o0 Ppr o
P ob P Bhpr P Th
ond 2hET 3™ Mph b
3 mnn 7p00h HNDY PP7 OIEN
mop ey s AN (s
HO Dans 7 SHnfr dp
o) h onh b p7w B fo
Dppm B HIp3 70D Mo b
3 B o Pl
PP pres W o Pdpp
7m3 b ovp B3 3 ()
¥ 21 o dp w7 mw b3
op OPp 0T 0 rn BT
Hy pY7vs WwpH7 773 Wb3 Wy
¢Ypd o) r3vpn Dred d oph
T W DI oW DO
¥ PP i b7 o I B
BHIBT MR W TR
103 1 oo D> onbe b1y
JPPEs T R YT VSN
"R Db LD 16N
b7 (omr:hpws) 82 YOrH £9937
PNOT O DO 137 M W
PMWNP3 OF EPDY ;a3 KD
IDED BT YOEH D B PNTT
Yo 3093 pmY 103D Db o
orped Bo7 Mo p bh v
e 3Hn ppopes K0 Hph
MO N3 O3 ONT IDOT
ph77 obm b obppd odw
M0 B THM H P
N7 D3 PPN DIDPD I3
7D P THM D PR () qn)
Hodn AB) wNs e nn
mnp BT B0 HpEDT
Ho @pwm b 3D nEh Pvn
oPpp Wb 1P pob ) mh oh
:36 pEbs 7 DD
LN DYRT SRR WS
T B Pp pwd
my oh anps mbpp 3 3PpE
6 ©h poh own 3 MRS ob
9700 O3 1wk OEN B3 IR0
OIEN 1B IO PH PINT M
TR N e WANT o
7557 Ypb ATW MWD BN
BY7 DB (om1 33> q7 pww) PPH 77
b7 B b p7n qsd brep
<(op =7 q7 ppw) B 10D I3
wn sen Y9ON o )
meIy amnp T s ey

P (op =70 py) DN 3D B3PI QPT OD P
DoEY OpdE 17 pM> f3b b ohpT DD 33 BYPim PP
o7 A7vbY Py m’gbn P OPOT qEY 337 ¥ M

I Mm@ NPT 0n aNS 5 N 8O
NN O N NS N M7 Sp e
NON YD N NON TN MRt Sp oy
NON 7 WM D M0 AN N0 PR
T° N2 N0 NTRRE NAN 5 N
M A wEe IR Esn)
TR AP e mIMANR YT T A M
I M AN T M P B
MOP NI PIWNIT TR DTS N
NIT N MK MM NN NwD 1)
mop Ay (A D POY N RO
AP TP W 75D AY 5P T e
ST D NN NPT NPSD R
NN NS NU2Y ONT TER S
T3 ALY 27T (BMAN) mee NP3 Smp
NANT NROMY NR NI 1R 3 T MR
PTI T MMM N avh D AN
07 W PD 12 TS 20T AN
NI P DN PN SoN 2mnn SN (]
TP D 13 TN My N D50 SN
DN WO WP NN DN D T
PTap T ey N 295 S8 pina e
13PTSR P E R ASpoa Ao
PPXY M3 i 27 15 pnn APpoa e
B D 12 T ASPDa WD NN
WM DR TSP0IT A D 2 1 o0
5w mOpoaT momNER T N Nmn
DESE ATEY W MY N ooon
N5 oNpI S'mp MR R mRDaT
AITIRG TS PN N T NP TN
NMN 37 AT 000 D INT N s
508 N5 D™IT SN ¢ 2 NDT WD NwA M3
5N NI NS 1IN E PEN M 5o Now
O Fpa 9 NOw Sxer i 516)
T NS N NS TN NN DMe
27PN T N SNIC van mamsd
PO N0 R S mepn s Now
s Sadmy 3n s o N
TIPT ND A oa e Npeb
P 9N 85 MR NIRRT N b
81 907 1ON 552 Wan 58 ¢ anpn KON
NN NON NS I MR PN oI
~3) N 5ot nAND 1 NDF O Son
PTIODY DT MR WD Nune Ty
PROPN I WOY FINIT MIPNT P
PPOPN LAR DN MRS DT RN AN
NN 37 75 TN BN DRSPS N
AR NN PN MR NIYS PanN T3
RITT RN PN TDRK 1 N5 miana p
SPOM MWD DN T N Y A
SN

wh

ML PWR P PR

DBP W) 20T I 1w o BdE h a0 dpw b P BT
DIED) PORT HINHTH MDY N7 D5HN Dy DS vu3p I
Hp0d 1) L Db b 557 I Hran rpay po dpod
o5 pp Pa3 PIDT HO Copd o o HE 0P T My

PRONT DIEH DD PG HY703 W70 =T TINT T 8B 8T
DOMN3 VPP MM 20D 72 NEN 1T M KIS wpim
IMDY AETINT T OUNT AR AL 0MD3 PPD P N Mbp
oNn3 MmBD opn B b A3 KIS 0w Dnb DY M

300 P P s sh B b
dp s dy o iy o omns
900 P ph M3 M 1O D on
2z 30 50 ovnp B Pabd
1D DR N TS e ey
s cph opgh HOY dwp
123 :0b £yon P R
03 gh ML P DNONT NBWE
Py ppih pdo w07 3vhm
L O3 aph Manh D Bip3
Yo 036 Wy B Wb oIy opp
POIE PEOD D3 P DD TNIND
P pmh oy oy Yuwd
wpn b b7 N2 N i3
£ yoompd or7p pd bpb7
TwSh o powekd  Pwsh
Mpp W7 MYT PO PInnd
NRTW KT R o brap oipd
o) w7 w7 yphy Am
<"b§’pp: o3 o7 07 e
O W7 M HY7 B 2w o7
PowEDd Bp Powsh B b
07 oW WH P LTI e 1B
w3) b7y oEd WP OF Y

23 N7 DEIDE IMWE (3v 97 oy

580 DoEns e ST
P75 Bap7 Ooop a8 8T o
9193 P75 0f T op on HD
P 165 20 3p BT 0D
¥ H36 pYInh Py 23p ob o
N7 2T O D 57 monend
00 PR1H DB 105 Ko I8
5w mope M NS :Tpp D
10 076 By 37 MO PR
PP P I3 NN TR
B0 v1 £1IEN 13 90105 Ddpp or
nh vhy H30 NEH3 B d3b
Y ™ BEPT M Hp o7vh
2mp 7Py b 3v dn neb ph
o SR 10 Ph Yo dpo Do
BEY 0 2PN DN YR men
own onh mphn kb b3
vhp 2pHN BhHE> P b PP
0pME3 Fonmm3 o b nEh OEn
ph pph apd ob Jsh anp BT
on3 PEIEN POV wwD pELN
orn vy oNph ¥ oo MW
wmp Nph n B w ph pEb
B o wh ob neh b
DIP3 IS MOWNT pon3
TERD BN MR ppb 7 D3
pHD DEAD 3p 337 £IOM e
opbd (b)) £ 937 O3 MeHd
vy onph oo B m W
opdh apoE> o0 pa Bdpnn
oEN B INPH DD WD HM
PEMEN 070 3 DI MIMD
9pH D10 oEd D3 PP £f pEb
b B0 > ohwd ) ph

omop body HP 7 1 Mo B b Mpb7 pr M oIw
TDTODY 1 DNPPE b vHab M D pESL TH BOY DIdW

DOER 0PN D0 B Mphn OndT BB PHIM 13 10D poE B 1IBD MDPT P37 B3 ppmn pp @b b7 Hp
B PIn ph HIB3 1 03 PIonT T DHIO DOM5 D5 mpp o h OPdE M VP PPN BYpn BBD pNT )
DD 13 PInn Cph hnb Dn pSpY TR PO D) 1B PR Ph w3 T P B0 et pins7 Hh o oo opv)
JBY) PN HIE D 0D 0N PHT W £ 0pdd 10 piow B o b s obE a73pnd mpdem Y ougs
DpID W3 P73y 65 B Dok Mpdnh B3 apn b W03 ap B DTINY dh 3 1N b PO Mpdn phIKDS

m

D"wn nmoR
Mot oy

L35 971 pevep) (B
D (3,:0:0 bwh (5
KL ol PR )
PO (D75 POR] (7
IR LN (RS )
HROED] T DI
DwR| (1 n 37D
v T DY 13
woprerp S e
A’y T3 myiaw 27y
onar (P .7 vy (0
PIP oD D7) oy
bod7 pd 7p ifr
by ops o >
Jopb obh ome
1) PIBIDY PID B (O
O b o7
[P

—cie
N PR

DN nisra [N]
P13 PR 3D P oL
3 30

oSwn MmN
-

AW
9 37 5 930
e N 0%

iy nayin

3 0 VR
nN I 8O M R
moNT niapina 93
YT DY A Y
[ S ST 12
So% N5 o % e
oF N1 N> R
R SN 3 R0
Noo N5 . e
o oy oW
b S S

TE PR O
Ry wswin
NI PIE DY
YIoow A
2 ] (RVION
922 wmen o8 @
moy 933 3 b
N RN DT N
~lar)

oUREY MR

:qron e Y [
3w oy Y [
J7Im DWa WrRYE) Y
vaoa ;o
mam eI
el [ (i
Ty [7mnx7 nray
DUWRID 19 AR PRI
XOTIN DWW hd:
92 987 277 Mak XA
[ AN R A
ER =N LI
L27TRD) TS Y3 [T
G G E ]
MTINYR a9
PR W g opwim
»yaw rwa ) NI
7707 ®7TM NN qon
I [1 :(1TanbR 3
nwy) WNmRs Yy
o7y prim [P :(x3n

g ka0
) 83771 Yz [P
wURW oW A
SpRe [ i¢am o
1M ST 97y fou
TWUWNR WK

ANdNA WNIX NN 'Y 09TIN172 on Ty 721 TINN TNI0 N - < TAITIY> *72] TInn

The Gemara compares one who infringes upon the occupation of another

to adultery. See Maharsha that Chazal in numerous places consider one’s
occupation to be analogous to a marital relationship.
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The Shulchan Aruch Harav [citing the Rambam] writes that it is an act of
piety to avoid infringing upon the occupation of others.
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Chasam Sofer considers infringement in business to be an act of Gezel vy 120 n"in A1 onn n"Mw
min Hatorah, with the exact parameters left to the Chachamim to define.  5"mb gqon nminm 51 Diwn XKNPMIXT MK KA 1720 NIMRD TAW ORI IO DN
Presumably, the Chasam Sofer is not arguing with the Rambam cited  qpya »7n p7,5"37 0”377 owa 377 p"1wn 5y p1vab X2 K5 ammm noxa b
above; rather, he is referring to the kind of infringement that is prohibited .’T8 5y nnnmny NDB,UJ mpnana " 0" n9m Niar) Nb5w 17715 7917 NN
in Halacha. The Rambam is referring to going beyond the Halacha, avoiding

causing any loss of income to others.
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The Gemara bases the rights of competition upon the competitor’s place
of residence. If he resides in the same mavoi [immediate neighborhood],
Halacha allows him to open a competing venue. If he lives in a different
mavoi in the same city, the Gemara remains inconclusive if the local
residents can stop him from competing in their mavoi [the Rishonim
explain that practically he would be allowed to compete]. The same would
apply if he lives in a different city but pays taxes to this city. If he livesin a

ANdNA XIXK NN MY 09TINS2 on TNy 722 TINYN XONA X212 T - <OTRITIY> 722 TN

191 RN 27 MR XD 5T XIN2 X232 R

IMINA 7T XN DX 00w AN TR AR XN "ewn'h ox pbnb wr hiaa nawn pa
2wib 15 Amnw "7 M2 X0 372 51 ,mnab 15 amn ox ARMNPKR RN PO 1an
12n:] XowmK 85T a1 1man Sw 1ana mnab 0 Y imKa 97 X0 0K 9123
.mnab 15 amn P05 Aanx ana . [mneb 5120 2"y pyananb X5p5 Xpao Xinw onwxan
AR NAMR PA 7T RN DX IR PR 12 27T PR 00 1M DX LNONK Y0 X1 198K
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different city and does not pay taxes here, the locals can forbid him from

competing with them.
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Note, the Shulchan Aruch is addressing two points simultaneously. One, the neighbors’ right to
object to the additional noise being caused by the opening of a business in their neighborhood.
Second, their objections toward the infringement upon their livelihood.

If a mavoi [immediate neighborhood] already has a specific kind of establishment, the Shulchan
Aruch rules they may not object to the opening of another similar establishment due to the
increased noise. The Rema disagrees and rules that they may object.

Regarding competition, the Shulchan Aruch rules like the Gemara cited above that any city
resident or taxpayer may compete anywhere in the city. Rema disagrees on one specific point,
namely that residents of a specific mavoi can prevent a non-resident taxpayer from competing
in their mavoi.
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The Aviasaf prohibits competing in a fashion that puts the competitor out TopN %D 22 231N
of business altogether, e.g. if one opens a shop at the opening of a dead- 1122 ;7135 172N NDI1 NOPNRW 121X2 MAan MNa5 Man 7125 10X NOXW QOXANT NPT
end street, potential clients will be very unlikely to discoverthe competition 10337 X5 o'mpi>i 1391 MNa H¥X 1WRI2 1NN A5 X2 2WM ,]PTTY a0 0N Maniw
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Bais Yosef assumes that the Aviasaf follows the opinion of Rav Huna, and
consequently is not to be considered Halacha. However, Rema, as well
as several other achronim, rule that causing a competitor to go out of
business is prohibited according to all opinions. According to the Chasam
Sofer, this is true even if this person has several other businesses, or is
very wealthy.
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Rav Moshe Feinstein invokes the Aviasaf to prohibit a competitor from
conducting business if it makes the original business impracticable. In his
case, he advocated a compromise, requiring the original business-owner
to reimburse the expenses of the competition.
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One may open a Torah center for children even if there is another one in
the immediate vicinity. This applies to the rabbinate as well, and one may
offer rabbinical services even if it will diminish the livelihood of the current
rabbi. Pischai Teshuva cites the Chasam Sofer who prohibits infringing
upon the rabbi's livelihood if he was hired by the community.
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Because Halacha allows infringement in the case of Torah centers for
children, one who objects and tries to prevent their success is himself
going against Halacha.

Chazon Ish cites this as a general example to demonstrate that before
taking a side in any issue one must first establish who is acting in
accordance with Halacha.
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Further lyun: Members of a synagogue who broke away to open their
own synagogue, thereby forcing the rabbi to close his synagogue, were
wrong for doing so and must reimburse the rabbi for his losses and ask
his forgiveness.
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Core
Curriculum

(subject to change)

PART I

Business Halacha

Fundamentals

Elul 5780

« Dina D’'malchusa Dina- 2*
»  Obligation to Adhere to Civil Law
» How Civil Law Impacts Agreements Between Two
Parties
« Common Business Practice & Minhag Mevatel
Halacha - 2
> What Constitutes a Minhag
> How Minhag Impacts Employment, Tenancy,
Partnerships and Real Estate Deals etc.

Tishrei 5781 (Expanded Yom Tov Edition)

o Business and Employment on Chol Hamoed

PART 11

Setting Up A Kosher

Business

Winter 5781

« Introduction to Choshen Mishpat & Business Halacha -1
o Gezel-3
o Gezel Akum, Ta'os and Mate' Akum -2

o Geneivas Da'as - 1
o Acceptable Marketing - 1
« Halachic Considerations of Corporate Gifting - 1
« Halachos of Employment -4
> Backing Out
> Where Backing Out Causes a Loss
> Working Pro Bono and Hiring Jewish
> Obligations of Employer and Employee
« Halachic Deals and Documents - 4
> Understanding Asmachta
> Agreements and Kinyan Devarim
» The Halachic “Agreement Validation” Clause
> Non-Competes and Non-Circumvent Agreements
o Partnerships & Corporations - 4
» Structuring
»  Legal Entities and Trusts
> Management
> Divisions of Profits and Losses

Nissan 5781 (Expanded Yom Tov Edition)

o Corporate Chametz - The Issues and the Solutions
o Isurei Hana’ah

PART 111

Maintaining A Kosher

Business

Summer 5781 - Commitments and
Kinyanim

« Hasagas Gevul and Competition - 4

« Kinyanim Expounded - 2

« Situmta - The Kinyanim of the Marketplace - 1
o Mi Shepara, Mechusar Amana etc. - 2

e Onaah-2

o Mekach Ta'os- 4

Summer Break 5781 (Special Edition)

« Tzedaka and Maaser
> As a Business and Individual



Elul 5781 - Maintaining a Kosher Work
Environment

o Yichud in the Workplace - 2
« Interaction With the Opposite Gender - 2

Tishrei 5782 (Expanded Yom Tov Edition)

o Websites and E-Commerce on Shabbos and Yom Tov

Winter 5782 (Leap Year) - 1st Semester

o Loans and Guarantees - 2

o Ribbis 101/The Basics - 4

o Insurance Issues - 1

o Brokerage - 2

« Lashon Hara in Business - 2

o Legal Holidays and Chukos HaGoyim - 1

Winter 5782 - 2nd Semester -
When Things Don’t Go As Expected:

e BaisDin-3
« Din and Lifnim Mishuras Hadin - 2
o Arka'os-2

« Quitting, Firing, and Severance - 2
« Partnership Dissolution - 2

« Collections - 2

o Bankruptcy - 1

Nissan 5782 (Expanded Yom Tov Edition)

« Maintaining a Facility on Pesach

Summer 5782 - Final Testing and Review

PART IV

Industry-Specific & In-Depth

Supplemental Tracks

Choshen Mishpat Supplemental Track

« More In-Depth and Intricate Learning of Previous Topics
« Nizkei Shcheinim

« Mazik, Garmi, and Halachic Torts

« Hashavas Aveida

« Mitzva of Lending

o Yerusha and Trusts

« Trustees and Executors

«  Shomrim and Fiduciaries

o Shluchim and Agents

« Harsha’a and Power of Attorney

e The Shibuda D'Reb Nosson Law

« Hefker, Pruzbul, and Other Choshen Mishpat Topics

Real Estate Track:

« General Real Estate

« Bar Metzra

« Acquisitions and Ani Hamehapech
« Lo Sachmod

« Brokerage

« Landlord/Tenant

e Zoning Laws

« Rent Control and Evictions
« Fix and Flip

« Administrations and Boards

HealthCare Track:

« Shabbos and Yom Tov

« The Kosher Kitchen

« Employment Training

o Facility and Housekeeping

« Compliance and Fiduciary

« Partnership and Employment
« Medical Issues

Finance and Ribbis Track:

« Introduction: Understanding Ribbis

« Ribbis of Non Jews and Mumar

« Foreign Currencies & Commodities: Se'ah Bese'ah Applications
o Corporate Lending & Borrowing

«  Credit Unions - Ownership in Ribbis Entities

«  Credit Unions: Paying Ribbis by Court Order

« Pesika:Deposits & Price Guarantees

« Tarsha- Paying for Credit & Early Bird Specials

« Arvus & Ribbis: Cosigning on a Non Jew's Loan

o Arvus & Ribbis: Cosigning on a Ribbis Loan

« Differentiating Between Expenses & Interest: Defining the Two
« Ribbis in Partnerships

« Ribbis in Contracts - Capital Calls and Late Fees

o Deal Syndication & the Real Estate Process From Negotiation to Closing
« Ribbis as a Knas: Fines & Penalties

o Purchasing Tax Liens and Mortgage Bundles

o Using a Purchased Item When the Sale was Reversed

« Selling Conditional on Reversing the Sale

« Ribbis Responsibilities of Lawyers, Brokers, and Witnesses

« Review of Ribbis Fundamentals

« Hard Money Loans & Heter Iska - Kulo Pikadon; Chatzi Milve

« Heter Iska- The Approach of Reb Moshe Feinstein

o Heter Iska Klali and Loans Specified to be Al Pi Heter Iska

« Ribbis Mukdemes - Ribbis MeUcheres

« Ribbis Devarim

« Defining Ribbis: Gifts, Favours and Charitable Donations
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Competition in Halacha

HaRav Chaim Weg

Part l:

WHY MUST WE WORK FOR OUR
LIVELIHOODS?

In Sha'ar Habitachon, the Chovos Halevavos discusses
a fundamental question: Why did Hashem create
the world in such a way that man must work for his
basic needs? In the animal kingdom, all creatures
are provided with what they need to survive, and no
animal must “work for a living”. Only man was made
lacking many things and, therefore, he needs to work
and toil in order to earn money to sustain himself.
Why is this so?

He answers that the need to work for one’s livelihood
is a test of our bitachon. The real truth is that the
amount of money one will earn in a year is decreed
on Rosh Hashana; however, there is an obligation of
hishtadlus. One must work for a living to fulfill this
obligation and Hashem is testing us to see how we
undertake this challenge. If one does his hishtadlus
within the parameters of halacha, he has passed the
test. If he does his hishtadlus in a forbidden manner,
he has failed.

When it comes to the laws of hasagas gevul, one
has a prime opportunity to express his emunah and
bitachon. There are many people who would never
steal anything or sell defective merchandise, but when
it comes to competing, they believe in the capitalistic
concept of open and free markets and assume they
can do whatever they feel to get ahead. They fail

to recognize that they are bound by halacha, which
dictates how and when one may compete with others.

If a person would have true bitachon, he would
realize that all of his profits are decreed on Rosh
Hashana, and he would accept the fact that he gains
nothing by engaging in acts of hishtadlus that are
forbidden by the Torah. He would know that even if
it seems that he is losing out by not competing more
vigorously, he is, in fact, not losing a thing by sticking
to the laws of the Torah.

The Chazon Ish writes that when one is halachically
permitted to compete, competing can be part of his
hishtadlus. However, where halacha dictates that it
is forbidden for him to compete, anything he does to
that end borders on the prohibition of stealing. This
may be a difficult concept to accept, as a competitor
is not openly stealing and may not feel like a thief, but
if one has proper bitachon he will be able to recognize
that this is the mandate of halacha and he will not lose
by obeying it.

THREE CATEGORIES OF
COMPETITION:

Competition can be divided into three categories:
instances where it is 100% permitted to compete,
instances where it is 100% forbidden to compete, and
instances where it is halachically permitted to compete
but righteous people are encouraged to be stringent
and avoid competing. Regarding the third category,
the Rambam says that a “talmid chochom” should not
do business in such cases, and the Shulchan Aruch
Harav says it is “midas chasidus” not to compete. -
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1. TACTICS THAT ANYONE CAN DO:

It is completely permitted for existing stores to
engage in practices that all of their competitors could
do as well should they so choose. This means that it is
permitted to entice customers to one’s store through
sales, promotions, door prizes or any other tactic that
one’s competitors could technically do as well. Since
this is 100% permitted, it is not even a midas chasidus
to avoid such practices.

2. LOCALS AND NON-LOCALS:

From the Gemara in Bava Basra (21B), we learn that
one is permitted to open a new business in the same
town that a business of the same kind already exists,
even if he will be causing that business a loss in profits.
The Gemara adds that only one who lives in the same
city may open a competing store that will cause a loss
of profits to a local store. Someone who does not live
in that town may not open a competing store if he will
be causing any loss to an existing store. The Chazon
Ish writes that doing so would be a transgression of
the Biblical commandment against theft.

To illustrate, if someone is practicing law in a certain
city and a lawyer who lives out-of-town wants to open
a law practice in the same town; if there is a need for
a second lawyer in that town so that he will not be
infringing at all on the business of the existing lawyer
and will not be causing him any loss, then it would be
permitted for him to open. If he will be infringing upon
the existing lawyer at all and causing him any loss, he
would not be allowed to open. The same would apply
to any other service, such as a painter, repairman or
any kind of store.

While it is permitted for a local resident to open a
competing store that will negatively affect existing
businesses, there is a midas chasidus not to do so if it
will negatively affect the existing stores income. If one
wishes to be stringent like this midas chasidus, he will
only open a store if he knows there is enough business
to go around and the existing stores will not suffer a
loss. Even if he forces them to work harder, advertise
better, or offer better service in order to avoid losing
some of their income, that is not considered infringing
on their business at all, and there is no midas chasidus
not to open in such a case.

THE EXCEPTION: TALMUD TORAH:

The teaching of Torah is an exception to the general
rule that a non-local is not allowed to compete with
local businesses if he is harming them in any way.
The Gemara clearly says that when it comes to
teaching Torah, competition is always permitted due
to the dictum of “kinas sofrim tarbeh chochmah’,
competition increases the quality of everyone’s
learning. Hence, anyone is allowed to offer a service
related to teaching Torah, even if he lives outside
the city and even if he will be putting existing Torah
teachers in the city out of business completely.

Regarding this rule, the Chazon Ish states his dictum
that one must know the halacha before taking action
against a competing business one views as a threat.
While he acknowledges that if someone from out-of-
town would open a store to compete with locals and
harm their business, he would be in the wrong and it
would be permitted to take action to shut him down,
he notes however, that if someone from out-of-town
would open a new school to teach Torah and the
locals would shut him down, they would be the ones
acting inappropriately and they would be considered
thieves.

3. PUTTING YOUR COMPETITOR OUT
OF BUSINESS:

Although as mentioned, it is permitted for a local
resident to open a competing store that will cause a
loss in profits to an existing store, there is a notable
exception to this rule. If one would be completely
putting the existing store out of businesses by opening
a competition, it would be forbidden to open.

The Aviasaf gives an example of someone that opens
a new business further up a one-way street from an
established business. Anyone who walks on this street
will encounter the new store first, and, therefore,
there is no reason why anyone would make the effort
to walk further to go to the existing store. This is his
illustration of a case where an existing business will
be completely ruined by the opening of a competing
store, which is forbidden by halacha even for someone
living in the same city.

Gedolei Acharonim, including the Chasam Sofer, accept
this position. Rav Moshe Feinstein also accepts this
position in two of his teshuvos. Therefore, before one

(continued on pg. 91)
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opens a business, he must determine whether he will
be putting an existing store out of business or whether
there’s enough business for both of them to survive.
He will need to speak with competent experts who can
determine if the new store will be ruining the existing
business or will only be taking away some of its profits.

Rav Moshe discusses an instance where there is not
enough business in one town to support two of the
same genres of stores. For example, if a small town
has one existing sefarim store and someone wants to
open a competing store, it would only be permitted
if there is enough business in town to support two
stores and give them both enough profits to remain
sustainable.

A similar situation to putting someone out of business
would be to undercut his prices to the extent that he
can no longer compete and remain viable. A teshuva
was sent to the Rama regarding a new printing house
that had unlimited resources and was willing to sell
sefarim at a loss in order to close the competition
down. The Rama wrote that it would be forbidden to
buy from this person, as he would take away all the
sales from the competition and be putting him out of
business completely. That would be another example
of completely destroying an existing business.

The same may apply if an existing business sells many
products and the new competitor is only taking away
all his sales in one area, it still is forbidden, even
though the existing business will still be able to earn
profits in other areas.

RECAP:

One who lives locally may open a competing business
even if it will cause a loss to an existing business;
however, there is a midas chasidus not to do so if the
existing business will suffer a loss of profits. If one
would be ruining the existing business and forcing
him to close, it would be forbidden even for a local
to open a competing business. It is forbidden for a
non-local to open a competing business if he will be
causing existing local businesses any loss in profits.

It is interesting to note that when one looks at the
haskamos of older sefarim, they often contain

prohibitions for anyone to print the same sefer for
a certain number of years. This was done in order
to protect the investment of the original printer so
that his business should be able to remain open. The
aforementioned teshuva of the Rama went so far as to
prohibit anyone from buying a sefer that was printed
in transgression of this prohibition, which indicates
that if a business is acting out of the realm of halacha,
it is forbidden to support such a business.

Part ll:

YOM HASHUK:

In Part 1 of this series, we explained that someone
who does not live in a particular city is not allowed to
open a store there if it will infringe on the livelihood
of local merchants, even if he will not be putting them
out of business completely. There are, however, some
exceptions to this rule.

The Gemara in Bava Basra (22A) speaks about a city
that had a “yom hashuk’, a market day when many
people gathered to buy and sell goods. On this day,
merchants from surrounding cities would come as
well to peddle their wares. The Gemara says that in
such a case, it would be permitted for out-of-towners
to sell their products and compete with the locals
because many buyers also come from outside the city
to make purchases, and the non-local sellers can sell
to the non-local buyers, which will not have a negative
impact on the local merchants.

The Poskim explain that it would be forbidden for a
non-local vendor to peddle his wares door-to-door to
the local residents, as this would be considered trying
to attract the locals in a non-permissible manner;
however, if the out-of-town vendor is selling in the
marketplace to the general public, he is permitted to
do so because we can assume that he is attracting
non-local buyers. He does not have to ascertain the
residency information of every purchaser to make
sure they do not live locally, as he can assume that the
majority of buyers on the yom hashuk are not local.>>

921



SUGYA COVERING THE HALACHOS OF INFRINGEMENT & COMPETITION

In contemporary times, we do not have a yom hashuk
in this form; however, the world wide web, through
which merchants target customers across the entire
world, bears much similarity to the yom hashukformat.
The internet is a central location where people from
all over gather to make purchases and merchants from
all over gather to make sales. This would seemingly be
comparable to a yom hashuk, where every merchant
is permitted to sell to whichever buyers are attracted
to him; therefore, online sellers would be allowed to
advertise their wares for the general public and accept
whatever orders they get, and local merchants would
not be allowed to stop them from selling to locals or
to stop locals from buying from them.

If an online vendor would want to advertise in local
publications and specifically target local residents
as potential customers, however, that would not be
allowed, as that would be similar to going from door-
to-door to attract local customers. But as long as they
are only advertising globally, local vendors cannot do
anything to stop them.

NO LIMITS ON THE PURCHASERS:

From the halacha of yom hashuk, we see an important
concept in the laws of competition. We see that there
is no real limitation on where purchasers may buy
from and no prohibition for them to deliberately take
their business to non-local vendors.

If someone would open a store in a local area in a way
that transgresses halacha, it would be forbidden for
locals to purchase from him; but that is only because
they would be facilitating his breach of halacha. If
a local would decide on his own that he wishes to
travel out-of-town to make purchases, however, local
vendors cannot do anything to stop him from doing
so and he is not transgressing any prohibition, even
though this may be harmful to local commerce.

The Pischei Teshuva cites a machlokes haposkim
regarding whether locals can prevent outsiders from
coming to their town to shop and make purchases if
they feel this will have a negative impact on the local
economy by diminishing their supply of specific items.
Since this is a matter of debate amongst the Poskim,
one would not be permitted to take steps to block

non-locals from coming to town to shop.

Thus, practically speaking, we see that if a local
resident wants to shop out-of-town, local vendors
can do nothing to stop him, and if non-locals want
to come to a city to shop there, the locals can't do
anything to force them out.

NON-LOCAL WEDDINGS:

This halacha is very relevant today due to a situation
that has come up as a result of the COVID pandemic.

In some communities, government regulations of
public gatherings are still very strict, while in others
the rules are somewhat more lenient. In Canada, for
example, it is currently almost impossible to make a
wedding, while in Lakewood it is much easier. Due
to this circumstance, many people from Canada have
been booking chasuna halls in Lakewood and making
their weddings there. Locals may be upset by this,
as the halls are all booked up and they cannot get a
date for their children’s wedding. While this may be
a hardship for people, based on what we just stated
they have no halachic recourse to stop Canadians
from coming to Lakewood to make weddings.

Local bais dins do have a right to make takanos for
their city, and if the batei din of Lakewood would
choose to decree that only locals should be allowed
to use local halls in order to mitigate the problem of
couples being stuck in limbo for months before being
able to get married, they would have a right to do so;
however, simply from the laws of unfair competition,
the locals cannot use halacha to keep out non-locals.

WHOLESALE VS. RETAIL:

Our entire discussion of competition until now has
focused on retail selling. The Rosh and many other
Poskim rule that there are no limitations when it
comes to wholesale selling. Thus, even non-locals
would be allowed to compete with locals and infringe
on their business when it comes to wholesale. The
Pilpulei Charifta explains that wholesale is always a
global market and limiting wholesale sellers to one
specific location would destroy the entire chain of

(continued on pg. 93)
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commerce and be harmful to all buyers; therefore, it
would be impossible to place such limitations on them.

This halacha, again, is based on the premise that the
laws of unfair competition relate entirely to sellers,
while buyers are not limited in what they may or may
not do. Since wholesale selling is needed for the good
of the purchasers, it cannot be limited and the market
cannot be restricted in such a manner that will harm
the buying public.

TOVAS HALEKUCHOS:

This brings us to the concept of “tovas halekuchos”,
which means that competition is permitted if there is
a clear benefit for the buyers.

According to this rule, if local residents want a
competing store in their town, it would be permitted
to bring in a non-local to open such a store. The
Rema (Choshen Mishpat 196:7) rules that a non-
local merchant cannot be blocked from opening a
competing store if he is offering better prices or higher
quality merchandise. Since this is a “tovas halekuchos”,
the prohibition of competing with local stores does not
apply.

There is a machlokes between the Poskim if the
cheaper price the competing store is offering must be
significantly less than what the existing store charges
or even a bit less is sufficient; however, the Pischei
Choshen points out that if the quality of goods is
better, even a slightly superior quality would be enough
to allow a non-local to compete with local stores.

This rule would also apply to a service provider. If a
lawyer, plumber, painter or any service provider from
out-of-town wants to offer services in a city and
compete with the locals, he would be allowed to if he is
offering better prices or better-quality work in any way.

The Pischei Choshen adds one caveat and indicates
that it would still not be permitted for a non-local to
put a local completely out of business, even if he is
offering better quality. For example, if a town has one
pizza shop, and the quality of their pizza leaves much
to be desired. A local resident would be allowed to
open a new pizza shop to compete with them, and he
would even be allowed to put them out of business,

as they have the ability to shape up and remain in
business by offering the same quality as the new shop.
An out-of-towner, however, would only be allowed to
open a second shop if he is merely causing a loss to
the existing shop, but not if he will be putting them
out of business completely.

LOBBYING TO KEEP THE
COMPETITION OUT:

If someone wants to open a competing store in a
permitted manner, it is obvious that the existing stores
would not be allowed to lobby the local authorities to
prevent him from opening; however, the Chazon Ish,
based on a Maharik, understands that this can be done
to prevent someone from attaining a status that would
make it permitted for him to open a competing store.

To illustrate, if a local resident, who has the right to
open a competing store, wishes to open for business,
it would be forbidden to lobby the authorities to stop
him. If a non-local resident wishes to open a competing
business in a way that is forbidden by halacha, all steps
can be taken to prevent him from doing so. If this non-
local person wishes to move to town in order to make
it permissible for him to open and then to open his
competing business, it would also be permitted to use
the authorities to prevent him from moving to town.
Since he has not yet attained the status of one who
is permitted to open a competing store, it would be
permitted to do what is possible to stop him from
gaining that status.

Similarly, the Chazon Ish discusses a case where an
employer laid off workers in a permissible manner and
then hires new workers. The fired workers are angered
by this turn of events and want to form a picket line
outside the business to keep the new workers and the
customers from entering. The Chazon Ish rules that
since the employer was acting within the framework
of halacha, it would be forbidden to make such a
picket line and it would also be forbidden to use the
authorities to prevent the business from operating. He
concludes that anyone who uses authorities to harm
someone who is acting fully within the parameters
of halacha is a thief; however, if one has not yet
attained the status of being halachically allowed to do
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something, it would be permitted to prevent him from
earning that status.

TOVAS HA'IR:

In this vein, it is important to note that when our batei
din operated at their full authority and autonomy,
they would often make takanos I'tovas ha'ir, decrees
for the good of the city. Today, bais din does not have
the power to operate that way, but the community
can use their influence to lobby authorities to do
the things that bais din would have done if they had
the strength to do so. The Chasam Sofer says that
such decrees were made to allow basic commerce to
survive, and when bais din cannot make such takanos,
the public has the right to use whatever means they
have at their disposal to enact the same type of
decrees.

The same would apply for safety issues. The Bais
Shmuel speaks of a story where a man was producing
and selling gunpowder in a building that was not
properly fireproofed. He says it would be permitted to
alert the authorities, as this represents a clear danger
and if bais din would have the power, they would shut
him down.

Obviously, before such steps are taken one would
have to ensure that he is being intellectually honest
and is not allowing his personal interests to cloud his
judgment. When someone stands to personally gain
or lose from a certain business action, he often cannot
make impartial decisions; therefore, he would need
to speak to others to get a clear perspective before
tasking drastic steps like involving the authorities.

Part lll:

ANI MEHAPECH BECHARARA:

The Gemara discusses a case of “ani mehapech
becharara”, which literally means that a poor man is
exerting effort in an attempt to get hold of a cookie.
The Gemara says that if a second person would jump

in and grab the cookie before the first person can get
it, he would be called a rasha, a wicked person.

Since the poor man has already made efforts to obtain
this cookie, halacha requires others to desist from
trying to get it and to let him have it. If someone does
grab it before him, he is labeled a rasha.

The Gemara is obviously an analogy for any case where
one person is trying to acquire a certain object and
someone else grabs it first. If conditions are met to
forbid him from doing so, he would be considered to be
acting incorrectly and he would get the label of rasha.

PURCHASING OR TAKING FROM
HEFKER?

The first question we need to discuss is how the poor
man in the analogy was trying to obtain the cookie.
Was he attempting to buy it, or was it an ownerless
cookie that he was trying to pick up for free?

There are two cases in the Gemara in Bava Metziah
that shed some light on this question. Both of these
cases would seem to fall under the category of ani
mehapech becharara, but the Gemara makes no
mention of this prohibition.

The first case involves a person who sees an
ownerless item in the street and lays down on top
of it. Doing so is not a halachically valid method of
acquiring ownership of the item. While he is lying
there, another man comes along and takes the item
for himself. The Gemara says that the second man
gets to keep the item. It makes no mention of the
prohibition of ani mehapech becharara and does not
say that the second man on the scene is a rasha for
grabbing the item.

The second case discussed in the Gemara involves
poor people who were collecting peah from a field.
One poor man took his garment and threw it on top
of some peah in an attempt to gain possession of
it. Again, such an action does not constitute a valid
kinyan and the Gemara says that someone else may
come along and take this peah for himself. Once again,
it does not say that he is considered a rasha for taking
the peah away from the first man.

The Rishonim offer various answers to the question
(continued on pg. 95)
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of why the Gemara does not mention ani mehapech
becharara in these two cases.

Tosfos says that ani mehapech becharara only applies
in the case of a purchase. If one person is exerting
effort to try to buy an item, a second person is not
allowed to interfere and usurp the deal. This is because
he has the option of purchasing the same product
elsewhere, so it is improper to obstruct someone
else’s purchase; however, if one person is trying to
take control of an ownerless item, Tosfos says that
a second person is not prohibited from grabbing the
item away before he gets it. This is because there are
no other opportunities to get this item for free, so the
second person cannot be told to leave this specific
item alone and get it from somewhere else.

Rashi argues and says that ani mehapech becharara
applies even for ownerless items and says that it
would be forbidden to grab away such an item from
someone who has already exerted efforts to get ahold
of it, and one who does so would be labeled a rasha.
The Ramban agrees with Rashi and offers two separate
answers to explain the two cases in the Gemara. He
says that in the case of the lost object, the first man did
not exert any real effort to get ahold of it, as lying down
atop an object is not considered a genuine effort and
does not require any real work. Since he did not truly
exert any effort, when the second person grabs it is not
considered to be taking it away from the first person
and one who does so would not be called a rasha.

The Ramban explains the other case by explaining
that all poor people have equal rights on the peah and
everyone is equally trying to get it. Since the second
man is also canvassing the field in search of peah, he
is considered to be exerting as much effort as the first
man, and has no less rights to any of the peah than
him until one of them makes a valid kinyan; therefore,
he is not considered a rasha for taking it.

What comes out from this machlokes is that if an item
is ownerless, Tosfos would say there is no prohibition
of ani mehapech becharara for someone to grab it
away from a person who is trying to get it. Rashi and
the Ramban say that ani mehapech becharara would
apply, but only if the first person exerted a substantial
effort and only if the second person was not exerting
equal efforts to the first person.

The Shulchan Aruch cites both opinions. The Rama
rules like Tosfos, that there is no prohibition of ani
mehapech becharara when it comes to an ownerless
item. Rav Moshe Feinstein writes that although this is
the halacha, one who fears Heaven should be stringent
and should not interfere when he sees someone else
exerting effort to obtain an ownerless item.

WHAT ARE THE CONSEQUENCES OF
BEING LABELED A RASHA?

As we said, one who transgresses this prohibition and
grabs an item away from an ani mehapech bechararais
called a rasha. What are the consequences of this label?

The Sm"a says that it can be announced publicly that
heis wicked man. Most Acharonim learn that thisis the
entire consequence and bais din cannot force him to
give the item to the other party. His only punishment
is that he will be publicly shamed and called a rasha.
If he does teshuva and returns the item, people will
have to stop calling him a rasha. The Pischei Teshuva
discusses whether returning the item is sufficient or
if he also has to express remorse for what he did in
order for him to lose the label of rasha.

GRABBING AWAY UNINTENTIONALLY:

What if the second person on the scene grabbed the
item without realizing that someone else was trying
to purchase it before he came along?

The Pischei Teshuva says that his act obviously cannot
be labeled wicked, as he had no idea that he was doing
something wrong. He says that, therefore, he has a
right to keep the item and cannot be called a rasha.
He does say that it would be a “midas chasidas” to give
the item back to the other party. Rav Moshe Feinstein
disagrees and says that even if someone took the item
inadvertently from another person who was trying to
buy it, he still will be called a rasha if he doesn't give it
back.

A UNIQUE SALE:

We explained that the halacha is that there is no
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problem of ani mehapech becharara in the case of
an ownerless item because the second party has
no other opportunity to obtain this item other than
to grab it. Would the same apply in an instance of a
unique, special sale, when one would have no other
opportunity to buy this item at this price other than
here and now?

The Rama does, in fact, rule that a unique sale has the
same status as an ownerless item, and the prohibition
of ani mehapech becharara would not apply. The
Shach disagrees and says in the name of the Ramban
that the Rabbanim forbade one to grab away an item
in any case of a purchase, and a unique sale is not an
exception. The Avnei Nezer rules like the Rama, while
the Aruch Hashulchan rules like the Shach.

HIRING WORKERS:

The rule of ani mehapech becharara also applies when
hiring workers. If someone is trying to hire a worker,
a second person would not be allowed to jump in and
lure the worker away with a better offer.

What if the worker is uniquely skilled and someone
with his quality work is not available elsewhere? For
example, what if good cleaning help is hard to come
by, and someone wants to hire away a quality maid
from his friend?

It would seem that this would hinge on the
abovementioned machlokes between the Rama and
the Shach. Although hiring is considered a “purchase”,
the Rama would still say that ani mehapech becharara
would apply whenever the same product is not
available anywhere else. The Shach would seemingly
hold that ani mehapech becharara would still apply, as
he applies this rule to all cases of sales, regardless of if
the item is available elsewhere of not.

BUYERS AND SELLERS:

The rule of ani mehapech becharara only applies
when one buyer tries to take away a deal from
another buyer. A seller, however, may look for another
buyer even if he already is in negotiations with one
potential buyer who has already exerted efforts to

make the purchase. If he feels he can get a better
deal elsewhere, he is allowed to try to find another
customer. Similarly, a buyer is not beholden to the
seller even after negotiations began, and if he wants
to look for a cheaper deal, he may do so freely.

The prohibition only applies in cases where one buyer is
trying to usurp a deal by offering more money or where
one seller tries to usurp a deal from another seller by
mixing in and offering the customer a cheaper price.

WHAT IS CONSIDERED “EFFORT"?

We said that one may not grab away a purchase once
another person has exerted effort to purchase an
item. But what exactly constitutes an “effort’?

The Rama rules that once a price has been agreed
upon between buyer and seller and all that is missing
is the kinyan, another buyer may not mix in and offer
a higher price. If they are still haggling over the price,
there is no prohibition for someone else to come
along and break up the deal by offering a better price.

The Prisha disagrees and says that if two people are
negotiating a deal and are still haggling over the price,
but it is quite clear that they just have to iron out the
details and will eventually reach an agreement, it is
forbidden for someone else to interfere, even though
a final price has no been agreed upon yet.

A common scenario where this would be relevant is
when a contract is in the stage of attorney review. In
the state of New Jersey, after a real estate contract
has been signed, the attorneys for both sides have
three days to work out the details and try to raise or
lower the price slightly based on various factors. This
would be similar to the Prisha’s case where it is clear
that an agreement will be reached soon and the two
sides are simply haggling over the details. According
to the Prisha, ani mehapech becharara would apply
at this point.

(continued on pg. 97)
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PartlV:

DUELING FISHERMEN:

The Gemara in Bava Basra (21B) discusses a case
where someone has set up nets to catch fish and a
second fisherman wants to lay his nets in the same
area. The Gemara says that the second fisherman is
not allowed to encroach on the first man'’s territory by
putting down his own nets in the same area. Instead,
he must go a bit further away so that he doesn’t take
away any of the fish that the first fisherman was going
to catch in his nets. It seems from this Gemara that
the first fisherman already has the rights to these fish,
which is why the second fisherman may not infringe
on his territory.

The Gemara is bothered by the fact that we know that
a local resident is allowed to compete with an existing
business. Accordingly, the Gemara asks why the second
fisherman is not allowed to put down his nets in the
same area and compete with the first fisherman.

The Gemara answers that, in this case, the first
fisherman has already set his sights on these fish.
Rashi explains that the fisherman has his eyes on these
particular fish and has exerted effort to obtain them.
Once he has done so, it is forbidden for someone else
to grab them away from him.

As mentioned in the previous segment, Rashi’s opinion
is that the law of ani mehapech becharara applies
even to ownerless items; therefore, although the fish
are ownerless, since the first man exerted effort to try
to acquire them, it would be forbidden for someone
else to interfere. Rashi us thus very understandable.
Tosfos, however, states that ani mehapech becharara
does not apply to ownerless items. If so, why can’t the
second man compete to take possession of these fish?

Tosfos offers two answers to explain this halacha-

1. The reason ani mehapech becharara applies by a
purchase and not by an ownerless item is because
an item that is for sale can be acquired elsewhere,
while an ownerless item cannot be obtained for
free anywhere else; therefore, we can tell people

not to interfere in a sale that someone else has
exerted effort to obtain, as they should simply
purchase the item elsewhere. However we can't
tell someone not to try to obtain an ownerless
item, as he cannot find a duplicate anywhere else.
The case of the fish can be compared to a sale in
this regard, as we can tell the second fisherman to
fish elsewhere and leave the first man’s territory
alone; therefore, ani mehapech becharara would
apply even according to Tosfos.

2. Tosfos then offers a second answer that has many
practical applications. He says that a fisherman
is different from someone trying to grab an
ownerless item because “u’mnaso b’kach”, this is
his source of livelihood. If someone would try to
take away the fish that he has set his sights on,
he would be taking away his livelihood. Tosfos
opines that this is forbidden to do, even though
the fisherman has not yet acquired the fish in a
halachically valid way and does not own them yet.
Since he exerted efforts to gain control of these
fish, we forbid anyone else from ruining his source
of livelihood.

MARUFIAH:

The Rama describes a very practical application of
Tosfos’s second answer. He says that in some places
they practiced a rule known as “marufia’, which
translates as “steady customer”. In these places, it
was ruled that if someone has a steady customer who
always does business with him, a competitor would not
be allowed to lure this customer away by undercutting
him and offering the customer a better deal.

In olden times, many Jews made a living as money
lenders. Theywould lend non-Jews money with interest,
and often had steady customers who consistently used
their service. In places where the law of marufiah was
practiced, once someone has an ongoing relationship
with a non-Jewish money borrower, a second money
lender would not be allowed to offer a better rate in
order to steal away this customer. This is because the
first money lender has already “set his sights” on this
customer, and this is comparable to the case of the
fishermen in the Gemara. >>
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As the Rama notes, this sort of marufiah was practiced
in some areas, but not everywhere. Some places
learned the Gemara differently than Tosfos’s second
answer, and did not consider such actions to be
prohibited. Therefore, whether marufiah is practiced
ornotis dependent on the minhag hamakom, accepted
local practice. The Shulchan Aruch Harav speaks very
strongly in favor of following the rule of marufiah and
says that anyone who fears Heaven should never steal
a steady customer in such a way.

WHAT QUALIFIES AS A STEADY
CUSTOMER?

The classic case of marufiah would be if a customer
has a past business relationship with one man, and is
expected to purchase from him in the future. Whether
a second person may steal away this customer
depends on whether or not the rule of marufiah is
practiced in that particular location. Everyone agrees,
however, that if a deal has already been agreed upon
between two parties, that an interloper would be
forbidden from trying to persuade the customer to
back out and purchase from him instead.

To illustrate, the Shulchan Aruch speaks of a case
where one money lender entered an agreement
with a non-Jew to borrow money from him for 5
years at 5% interest, and the contract stipulates that
the money must be paid over the 5-year period and
cannot be paid upfront so that all the interest can
be collected. In such a case, a second money lender
would be prohibited from approaching the borrower
and offering to lend him the entire amount so that he
can pay back the loan upfront - ignoring the clause
in the contract against this - and then pay him back
over the next 5 years at 4% interest. Everyone agrees
that one who interferes with a deal in this manner is
called a rasha, with the Shulchan Aruch describing his
action as being worse than ani mehapech becharara
and typical marufiah.

We can thus break down cases of steady customers
into three categories: If a customer patronized one
money lender in the past and is expected to do so
again, whether or not a second money lender can
approach him and offer better terms is subject to

whether or not marufiah is practiced in that location.
If money has already been lent with a contract that
forbids the borrower from backing out of the deal, it
would be forbidden in all places for a competitor to
encourage the borrower to breach the contract and
utilize his services instead.

If money was already lent but there was no clause in
the contract that forbids the borrower from paying
upfront and ending the relationship, the Poskim
rule that it would be forbidden for a competitor to
approach the non-Jew and suggest that he back out
of the loan and borrow from him instead; however, if
the non-Jew comes up with this idea and he is the one
who initiates contact with the second money lender,
since he has no contractual requirement to remain
tied to the first money lender, the second man would
be permitted to go along with his idea and lend him
the money on better terms.

CUSTOMERS ALREADY IN A STORE:

If customers are already shopping inside a specific
store, it would be forbidden for a proprietor of a
competing store to approach them and try to lure
them to him by offering a better deal to shop in his
store. This is forbidden even in places where the rule
of marufiah is not usually enforced. The halacha is
that one is allowed to compete with another local
business, even if he is adversely affecting his bottom
line, but the Gemara says that the reason for this is
because “zeh osek b’soch shelo v’zeh osek b’soch
shelo!” He will operate in his store and he will operate
in his store. One is only permitted to compete with an
existing business if he operates in his own store, but
not if he operates inside the competing store.

In Israel, it is common for van drivers to canvass a
neighborhood looking for customers. They may be
tempted to stop by a bus stop and offer the people
waiting for a bus to take them to their destination for
a fee. According to what we just explained, this may
be forbidden because the customers are already at
the bus stop, which may be considered the property
of the bus company, and it is forbidden to poach
customers from inside someone else’s business.

(continued on pg. 98)
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PERMISSIBLE LURING OF CUSTOMERS:

It is always permitted to advertise one’s wares or
services, even if this may lure away someone else’s
steady customers. If one sells cars, for example, he
may advertise in a newspaper. It is true that someone
who always buys his cars from another dealer may see
that the advertiser is offering a better deal, and this
may lure him away from his steady supplier; however,
since the advertiser is not approaching him directly
and trying to woo him away from his competitor, this
will not fall under the category of marufiah.

Furthermore, if a store has non-Jewish competitors
who are actively trying to entice his steady customers
to leave him, a Jewish competitor would be permitted
to do the same. The reason why some places banned
one from trying to lure away a steady customer is
because the seller has already “set his sights” on this
customer and is relying on his business. If he knows
that non-Jews may entice the customer to leave him,
he is not assured of the business and cannot be said
to have this customer fully in his sights; therefore,
marufiah would not apply.

GRABBING CHAMETZ AFTER PESACH:

There is a fascinating story discussed in a teshuva in
Sefer Ma'asos Binyomin. An owner of a liquor store
sold his chametz to a non-Jew before Pesach. When
Pesach was over, a competitor hastened to the non-
Jew and offered him more money to sell the liquor to
him, rather than to the Jew who had sold it to him. By
gaining possession of all of the first storeowner’s liquor,
he would effectively be putting him out of business.

The Ma’asos Binyomin says that this would be
forbidden because of a marufiah. Since the first
owner certainly had his sights on purchasing the
chametz back from the non-Jew, he has the rights to
this chametz and another buyer may not grab it away.

We see from this teshuva that the Ma’asos Binyomin
held that marufiah does not only apply to a merchant
trying to steal a customer; it also applies to a purchaser
exerting effort to buy a specific item.

The Ma’asos Binyomin adds that if the second

store owner purchased the chametz from the non-
Jew, bais din can take it away from him. This is very
puzzling, as the Poskim say that while marufiah may
be forbidden, bais din does not get involved and
demand compensation when one transgresses. The
Sharei Tzion suggests that he is saying that bais din
may demand a penalty as such actions are a danger to
the accepted rules of commerce, and if there would
be no penalty it would be impossible to sustain the
economic structure.

FRUITS KNOCKED OFF A TREE:

Another Gemara discusses a case where a poor man is
knocking fruits of peah off a tree with a stick. He has
already knocked the fruits to the ground, but has not
yet picked them up to obtain ownership. The Gemara
says that it is gezel d’rabbanan, Rabbinically decreed
theft, for anyone else to pick up the fruit from the
ground and take them for himself. Since the first man
exerted efforts to knock down the fruits from the
branches, they are already considered to be “in his
sights”, and anyone who grabs them away from him is
considered a thief.

This becomes the basis for basic copyright and patent
rights in halacha. If someone exerts much effort to
create a product, he is akin to a fisherman who has
already laid his nets or a poor man who has already
knocked fruits off a tree. Once someone has put forth
this level of effort, Chazal forbid someone else from
coming along and taking his business away from him
and one who does so is labeled a rasha.

PARNASSAH IS DECREED BY HASHEM:

The bottom line of all of these halachos is that
the amount of money one will earn is decreed by
Hashem on Rosh Hashanah. One has an obligation
of hishtadlus, but he is only permitted to try to earn
money in ways that are permitted by halacha. One
who has strong emunah will recognize the fact that
engaging in business tactics forbidden by halacha will
not bring him any extra profits, and he will only do
hishtadlus in a permitted manner.

98

COMPETITION OVERVIEW



CURRENT YORUCHA CHABUROS

BELLE HARBOR
Congregation Bais Yehuda
R' Dovid Semel

BROOKLYN
Bais Aharon (Felder's)
Rabbi Heshy Wolf

Yad Yosef Torah Center
Rabbi Eddie Kassin

Flatbush Park Jewish Center
Rabbi Eli Moskovitz
Rabbi Yisroel Perelson

CHICAGO

Agudas Yisroel of West Rogers Park
Rabbi Moshe Scheinberg

CLEVELAND
Beis Doniel

Rabbi Dovid Aron Gross

DALLAS
Cogregation Toras Chaim
Rabbi Yaakov Rich

DETROIT
Lakewood Kollel
Rabbi Boruch Miller

FAR ROCKAWAY

Khal Zichron Moshe Dov
Rabbi Ahron Stein

Sulitzer Bais Medrash
Rabbi Avrohom Hartman

JACKSON
Khal East Veterans
Rabbi Baruch Issac

LAKEWOOD
Bais HaVaad
Rav Dovid Grossman

Bais Medrash of Lutzk
Rabbi Yaakov Pascal

Bitbean
Rabbi Aryeh Caplan
R' Ephraim Arnstein

Bernath And Rosenberg
Rav Baruch Fried

R' Yossi Schuck

R' Yehoshua Wolf

Madison Executive Offices
Rabbi Doniel Dombroff

LAWRENCE

Heichal Dovid (W)
Reb Yakov Lowinger
Rabbi Mattisyahu Blumenthal

LOS ANGELES

Kollel of LA
Rabbi Zalmen Frager

Bait Aaron Torah Outreach Center

Rabbi Moshe Nourollah
R' Avraham Hirshberg

LIDO BEACH
Lido Beach Synagogue
Reb Yakov Lowinger

MINNEAPOLIS

Minneapolis Kollel
Rabbi Maeier Kutoff
Rabbi Binyomin Stoll

MONSEY
Haverstraw Community Chabura

Rabbi Tzvi Rubin

Zichron Yakov
Rabbi Yehuda Russack
R' Simcha Levi

Brisker Kollel
Rabbi Michoel llles

Cogregation Torah Utfila
Rabbi Moshe Langer

PHILADELPHIA
Philadelphia Community Kollel
Rabbi Yosef Prupas
Rabbi Yaakov Baum

QUEENS

Cong. Ohr Bechor Halevi
Rabbi Chaim Schwartz

STATEN ISLAND
Kehilas Niles
Rabbi Dovid Waldman

TORONTO

Ateres Mordechai, Thornhill Kollel
Rabbi Yosef Rothbart

WEST HEMPSTEAD

Young Israel of W. Hempstead
Reb David Felt
Reb Aaron Gershonowitz

Eitz Chayim of Dogwood Park
Rabbi Dov Greer

WOODMERE
Kehillas Bnai Hayeshivos
Rabbi Shmuel Witkin

Aish Kodesh
Rabbi Yoni Levin

Yeshiva Gedola Five Towns
Rabbi Ami Glassberg

TO CREATE OR JOIN CHABURA CONTACT US
(O 732.232.1412 Q\ 888.485VAAD(8223) #302 % yorucha@baishavaad.org ¥ baishavaad.org/yorucha



CURRENT
CHABUROS

Five Towns -
Los Angeles -

Belle Harbor -
Baltimore -

JOIN THE

YORUCHA INITIATIVE!

888.485VAAD(8223) #303
yorucha@baishavaad.org

baishavaad.org/yorucha

AS AN INDIVIDUAL

Join the national Yorucha chabura together!

Tap into the physical or digital resources via
hard copies, web, email and/or whatsapp.

Connect with Bais HaVaad Dayanim and
Poskim for any questions you may have, as
well as arranging study sessions with a Dayan,
setting up a chavrusa, and more.

AS A COMMUNITY

Set up or join a community or shul chabura

Reach out to organize a choshen mishpat
chabura in your own shul.

AS A BUSINESS

Set up a Board Room Bais Medrash in your business

Mincha Learning In just 5 minutes a day,
before or after Mincha, you can learn short,
practical and insightful Business Halachos.

Weekly Lunch & Learn Join a deeper dive
into the background of the halachos by
understanding the sugya behind the halachos
as well.

Chicago - Queens - Lakewood + Dallas < Jackson - Philadelphia < Lido Beach - StatenlIsland -
Far Rockaway + West Hempstead - Cleveland « Flatbush - Toronto < Boro Park - Minneapolis « Detroit

Monsey





