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COUNTING ON COMMAND

Excerpted and adapted from a shiur by
HaRav Chaim Weg

GREAT MISGIVINGS: WHEN
CITIBANK SENDS YOU AN
EXTRA BILLION

Adapted from the writings of Dayan Yitzhak Grossman

On August 11, 2020, Citibank…acting in its

man, concludes—ninety-seven pages later—

capacity as administrative agent for a syn-

that under New York State law, the lenders are

dicated term loan taken out by Revlon…in-

entitled to keep the money, because under

tended to wire approximately $7.8 million

the circumstances, “the Non-Returning Lend-

in interest payments to Revlon’s lenders.

ers believed, and were justified in believing,

Instead, it made one of the biggest blun-

that the payments were intentional.”

ders in banking history: It mistakenly wired,

What would the halacha be in such a case?

in addition to Revlon’s $7.8 million, almost
$900 million of its own money as well. The
resulting payments equaled—to the penny—the amounts of principal and interest
that Revlon owed on the loan to its lenders.
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to wait shiva nekiyim before she may immerse in a mikveh. Tosafos (Kesubos 72a)
asks why such a woman (and all women
in a nidah state today, who have the same
status, practically, as a zavah) does not
recite a bracha when counting shiva nekiyim, unlike sefiras ha’omer, which has
a bracha. Tosafos answers that we only
recite a bracha on counting where the
event is a fixed part of the calendar (e.g.,

the focus of the court case, is whether a trans-

not be able to complete the shiva nekiy-

fer of money made in error is binding or not,

im.

would obviously take into account the applicable law and regulations, but our analysis will

1 Judge Jesse M. Furman, United States District Court, Southern District of
New York, In Re Citibank Aug. 11, 2020 Wire Transfers, 20-CV-6539 (JMF).

In this pasuk, the Torah instructs a zavah

Yovel or sefiras ha’omer) and will definite-

his agent. (In a real-world scenario, the halacha

The author of the above, Judge Jesse M. Fur-

Vayikra 15:28

ly be completed. However, a zavah may

bound by an erroneous and improper action of

the lenders are allowed to keep it.1

cleansed.

sider. The first, the subject of this article and

a subsequent article, is whether a principal is

is entitled to get the money back or whether

en days, and afterward she may be

There are at least two major questions to con-

and the second, which we will iy”H analyze in

The question in this case is whether Citibank

…And she shall count for herself sev-

be limited to some of the underlying halachic

Acharonim disagree about how to interpret Tosafos’s answer. According to the
Shelah, there is a mitzvas asei for the
woman to count shiva nekiyim. A bracha
is not recited, though, due to concern
for a bracha levatalah

(continued on page 2)

(continued on page 2)
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I sent someone a text message tonight that read “Today is ten days in the Omer.” May I still count tonight with a bracha, or did I already fulfill the mitzvah?
R’ Akiva Eiger (Responsa, 29) records a discussion between himself and his uncle, R’ Wolf Eiger,
about kesivah kedibur, whether writing is like speaking, if someone wrote that he was taking a shevuah
(continued on page 2)
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principles, independent of such consider-

various other Talmudic passages that declare

ations.)

unequivocally that mechilah beta’us is inval-

The Gemara discusses whether forgiveness
of a debt that is granted in error (mechilah
beta’us) is valid.2 Its conclusion is quite terse
and ambiguous, and consequently the subject of various different interpretations by
the Rishonim:
The Rif,3 Rambam,4 and Rashi5 apparently understand that mechilah beta’us is generally valid, except where
this would entail a violation of the laws
of ribbis.
2.

Rabbeinu Tam (as apparently understood by Tosafos) maintains that
mechilah beta’us is generally invalid,
except where there is reason to believe
that the mechilah would have taken
place even absent the error.6

3.

the author of the Tur puts it:

(continued from page 1)

When someone sees something of his in
someone else’s hands and does not demand it from him because he does not
know that it is his, this does not constitute
mechilah. But if he knows [that the property is his] and is [nevertheless] mocheil,
even though he errs and is [only] mocheil
because he thinks that the other is lawfully
entitled to it, this does constitute mechilah.9
Our case is somewhat analogous to the case
in which the Gemara declares that mechilah beta’us is valid, which involved the owner of a field who allowed someone else to
consume the field’s produce, erroneously
believing that the consumer was entitled to
it. Applying the above debate to our case, it

Rabbeinu Tam (as understood by the

would seem that according to the second

Rivash) maintains that mechilah be-

approach, Citibank’s mechilah beta’us would

ta’us based on a misapprehension of

certainly be invalid; according to the first ap-

the halacha is valid, whereas mechilah

proach, at least as explained by the author of

beta’us based on certain other types

the Tur, it would likely be valid; and according

of error is invalid. (The precise param-

to the third approach, it is somewhat unclear

eters of this latter category of error are

whether or not it would be valid.10

7

unclear.)
The first school of thought (as well as the

8 See Tosafos ibid. and ibid.; Piskei HaRosh Bava Metzia perek 5 siman
32.

third) that maintains that mechilah beta’us

9 Kitzur Piskei HaRosh ibid. siman 32. Cf. Hagahos Ashri ibid. siman 32;
Ketzos Hachoshen siman 142 s.k. 1 (and see Nesivos Hamishpat ibid. s.k.
3); Kovetz Shiurim Bava Basra os 171; R. Yair Wasserteil, Mechilah Beta’us.
The position of the Rosh himself (ibid. and siman 34) is unclear. Pilpula
Charifta ibid. os mem apparently understands him to be espousing
Tosafos’s understanding of the Gemara, although this does not seem
to be consistent with the understanding of the Kitzur Piskei HaRosh.
The Sha’ar Mishpat (siman 20 s.k. 1), on the other hand, understands the
Rosh in line with the Kitzur Piskei HaRosh’s interpretation. The Ketzos
Hachoshen siman 17 s.k. 3 seems to understand the Rosh in accordance
with the Rivash cited above.

is generally valid must be reconciled with
2 Bava Metzia 66b.
3 Ibid. 37b-38a in Rif pagination.
4 Hilchos malveh veloveh 6:4.
5 Rashi ibid. s.v. Hacha halva’ah.
6 Tosafos ibid. s.v. Peiri mai and Bava Basra 41a s.v. Amar lei. Cf. Ketzos
Hachoshen siman 75 s.k. 4.
7 Shu”t Rivash end of siman 335. See Ketzos Hachoshen siman 17 s.k.
3 (and siman 75 ibid.).

(continued from page 1)
The

10 Shu”t Maharam Alshich (siman 7 s.v. Ve’od) has a much narrower
understanding of the Gemara’s holding that mechilah beta’us is valid,
according to which it would not extend to our case, but his view is
difficult to understand and is indeed challenged by the Machanei
Efraim (hilchos zechiyah umatanah siman 34).

the bracha is therefore levatalah. The Bais

The Bais Meir questions why the Shelah is

Meir, on the other hand, holds that each day’s

the

that according to Tosafos, because of the
concern that it won’t be possible to complete
the count, there is no mitzvah to count shiva
nekiyim. Rather, the Torah’s counting means
that she should pay attention to her state to

Bais Din
and Dispute
Resolution

The Behag famously holds that all of sefirah is
a single mitzvah. (His approach is the reason
that one who misses a day no longer recites a
bracha.) He likely holds that the mitzvah of sefiras ha’omer is to keep a running tally of the
passing days, which a person who omits a day
has failed to do. Aside from the general question of kesivah kedibur, the Behag might maintain that writing is effective for the mitzvah of
sefiras ha’omer specifically, because one who
counts in writing is still keeping a tally of the
days of the Omer.

complete

hudah argues
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It is therefore a possibility that if one writes the
Omer count on paper, or even using electronic
communication like text messaging or email,
he may have fulfilled the mitzvah. Perhaps
he should not count that night with a bracha,
though he would still continue counting with a
bracha on subsequent nights. Conversely, one
who counted on a given day in writing, but not
orally, may be allowed to continue counting
with a bracha on subsequent nights on the basis of having counted in writing.

verify that the days are completed.

The Noda Bi-

Bring the Parsha to Life!

(swearing) to do or not to
do something. Within the
discussion about whether a
written shevuah is binding,
the two also discuss kesivah kedibur in other mitzvos, such as bitul chametz
and sefiras ha’omer. R’
Akiva Eiger considers the possibility that one
can fulfill the mitzvah of sefirah by writing the
count rather than speaking it.

if she cannot
shiva nekiyim.
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natures of the ta’uyos in the various cases; as

Zichron
Gershon
Kollel for
Dayanus

concerned with bracha levatalah. After all,
if the Torah commands the woman to count,
then a bracha on the count should not be in

count is considered a separate mitzvah, and
a bracha recited would not be considered levatalah even if the count is later interrupted.

vain. For this reason, the Bais Meir holds that
there can be no mitzvah. Perhaps the Shelah
would respond that in his view, the mitzvah is
only achieved if she completes the entire shiva nekiyim. If not, she has not fulfilled it, and
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