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Sugya Introduction

Concepts that will be discussed in the coming four-week Sugya.

TYPES OF SHTAROS

e Ksav Yado (IOU): A written document or signature of the liable party(s). This type of document will binding even
without all of the Halachic requirements which are specific to a document signed by witnesses. Consequently, one
should be very careful about signing documents without careful attention to the details contained within. This concern
is somewhat mitigated nowadays with most formal contracts needing a countersignature, meaning the contract gets
sent back and forth multiple times before it is finalized, thus it is unlikely for significant changes to happen without his

knowledge and consent.

e Eidim (Witnesses): This has many requirements, as we are worried about the eidim’s signatures being misused for
fraudulent purposes. For example, leaving blank spaces in a signed contract to fill out later would not be allowed.

ITEMS THAT CAN MODIFY OR NULLIFY A CONTRACT:
e Tenaim- These are stipulations that are included in the contract whose fulfillment or non-fulfillment will either void or

ratify the agreement.

e Asmachta- an agreement that is inherently lacking in the commitment of the parties to its terms, is not a binding
agreement even if it is written and signed. There are many explanations and opinions that will be discussed in the
Mareh Mekomos and shiurim, but a basic explanation is that an agreement is essentially just a penalty, such as when
one creates unnecessary or exaggerated penalties for non-performance. This will not be valid as he only agreed to it
because he assumes that this clause or penalty will never come to fruition.

AGREEMENT VALIDATION CLAUSES:

e Kabalas Da’as Yachid- Normally the cardinal rule in monetary law is hamotzi mechaveiro alav ha'raya, you can't excise
money from a muchzak unless there is significant proof, usually in the form of eidim. There are many areas of dispute
among poskim when it comes to contracts. That being the case, there are many times when batei din have to go with
the concept of hamotzi mechaveiro, and whoever is holding the money keeps it, as there is no consensus in Halacha.
Kabalas da’as yachid is a clause that says even if a minority of poskim say the shtar should be upheld in a specific
circumstance, it is binding. This is to ensure that the intention of the contract stands even in the face of a muchzak.

e Bittul Moda’ah- Many people will try to invalidate a contract by claiming
that they only agreed to the contract under duress, and they can even

e s ) . .
execute a Halachlc’ d|§cla|mer known as a modé ah to help. them in this Importance of Writing a Contract.
regard. Bittul Moda’ah is a clause that guards against false claims of duress o |

. . e “ » q .
and disclaimers. tCU ar law, t.he s.tt‘ztut.e of frauds” requires certain
contracts to be in writing in order to be valid, however
in Halacha, this is not the case While th
_ . : ere are some
NON-COMPETE AGREEMENTS: agreements that require a kinyan, generally speaking o

wrl.t'ten contract is not necessary unless one is intending
to impose a lien on someone else’s property. However
the Gemara in eizehu neshech says that if one lends

e Non-Competes have many inherent problems, both Halachic and lehavdil
legal. Oftentimes, Halacha would recognize a legal contract even if it was

not made exactly according to halacha. This could be either because of money with ,
¢ i ‘ S - ey without witnesses he transgresses on lifnei iveir
Situmta (common industry practice) which is recognized by halacha, or as it makes it very easy for the borrower to deny it Thi
. N . . o . . . eny it.
because the legal contract is binding halachically in its own right for Is not just referring to loans, but rather any s);enar,‘f
various reasons. With non-competes though, it is very difficult to have a where one is entrusting money or assets in a loan or

!oartnership without proper corroboration. A contract
Is of supreme importance as it takes away a lot of
ambiguities, and can help avoid a lot of machlokes.

legal non-compete as strong as an employer would like, and even if they
are legally binding it may not be validated according to Halacha if it isn’t

properly contrived.
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QUESTIONS ON
Halachic Deals & Documents

Below are some practical scenarios that will apply to the material

| asked a good friend for a loan, and he insisted on
having a halachic contract drafted. Is that halachically

Why do | need a

Halachic contract? a
What is wrong with a

regular legal one? What

is the minimum that is
advised/required?

E necessary? If yes, how formal must it be?

If I admit that a contract
stating that | owe someone
money is authentic, can |
also say that | paid it?

Does an email
confirmation
to previously
discussed
terms have the
Halachic status
of a shtar? How
about Docusign,
WhatsApp/text,
and checkbox
signatures?

Join BHD and receive a 3-5 minute video post
derived from the current Yorucha topic.

JOIN “BUSINESS HALACHA DAILY” TODAY!

For answers to these questions, and for more Q&A topics like these, visit baishavaad.org/daily
To sign up to the Business Halacha Daily WhatsApp group messages @ 732.232.1412
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If a seller stipulated that he takes no personal responsibility, he cannot
be held liable to the buyer even if the property is discovered to have
been stolen. This is a rule found throughout Choshen Mishpat: in regard
to monetary matters a stipulation that was mutually agreed upon is
considered binding.
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To be considered a valid stipulation in Halacha, there are four specific rules
in the way it must be presented: 1) It must be doubled [specifying the “if
yes” and the “if not”], 2) the Yes must be before the No, 3) the conditional
aspect must come before the base [“If you do X, then you will receive Y"1,
4) it must be practicable. If any of the above is missing, the stipulation is
severed from the transaction.
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If a stipulation was properly enacted based on the above rules, the
transaction is to be considered contingent upon the full performance of
the preconditions. Nesivos Hamishpat writes that common custom is to
apply the formal rules of stipulations to real estate transactions, but to
overlook them in regard to movable goods.
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The Gemara in several places references the concept of “Asmachta” to void an
agreement that involves unconscionable risk as being inherently null and void due
to a lack of true commitment by one or both of the parties. Here, there is a dispute

in the Gemara whether a gambling agreement constitutes an Asmachta. Rashi
explains Asmachtato be an instance where the party was being overly optimistic on
something he thought he could control, and therefore lacking in true commitment.
[As opposed to a gamble where one knows he has no control and is consciously

choosing to take the risk.]
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Rabbeinu Tam disagrees with Rashi, extending the rule of Asmachta if
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the risk factor is unrealistic even though the party was aware he had no
control. However, the Ri cited by Tosafos sides with Rashi, provided there

was no obvious exaggeration involved.
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Further iyun: The Rashba attempts to settle all the various Gemaras
surrounding asmachta with the following generalization: where the
stipulation in question is inherently a penalty that the party is intending to
avoid, this would be an asmachta.
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Several Rishonim [Rashi, Ramban, Tosafos (the Ri), and the Rosh] assume that a
stipulation that is dependent on others, including the other party, is not an asmachta
because the obligated party knew the matter was not in his control and still agreed to
the terms. [The exception would be if it is easily attainable, then we can assume that
the obligated party was relying on being able to fulfill the stipulation.] However, the Tur
broadens asmachta significantly to include anything that is doable by either party. Bais
Yosef disagrees with the Tur.
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. The Shulchan Aruch defines asmachta as referring to any stipulation

which defers the time of execution of the agreement. (The Achronim
give various interpretations in the opinion of the Shulchan Aruch- see
Taz, Gra, Nesivos Hamishpat and others.)

. Rema disagrees, and defines asmachta as a stipulation that is

somewhat

dependent upon others, including the other party [as

opposed to something which is not up to anyone]. Additionally, if it is
clearly an exaggeration then it is an asmachta even ifit is in his control.
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Taz qualifies the opinion of the Rema: where the stipulation is dependent 1M 17D vawn [N 1

upon the other party, it is only an asmachta if the kinyan wasn't “3NOX K PWIPN TIPM WY DX TAIW TR KIAW RN AXT X100 npTa ano 1'on
consummated immediately. XN
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An agreement that would be voided due to asmachta can be validated if
performed in front of a Bais Din Chashuyv, an important Bais din. Ran cites
a dispute whether this applies to all types of asmachta. As for the reason
for this exception, some opinions base it on the rule of hefker bais din that
empowers a Bais din to render personal property ownerless. However, the
Ran himself disagrees with this reasoning.
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The Tur sides with the RIshonim that a Bais Din Chashuv would help for any
kind of asmachta agreement, based on the rule of hefker bais din.
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The Shulchan Aruch rules like the Rishonim that limit the potency of a
kinyan in front of a Bais Din Chashuv to specific cases. Rema however
interprets it broadly like the opinion of the Tur. Moreover, if one wrote in
the contract that it was validated in a Bais Din Chashuyv, this admission is
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The Sema explains the reasoning why this admission works even where it
is known not to be true. The problem of an asmachta agreement is the lack
of true commitment. By writing specific terminology that will validate it,
this effectively proves that he is indeed committed.
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Based on the Sema’s explanation, Nesivos writes that such written
admissions would not help for other invalidations, such as the sale of
future non-existent goods. Although he admitted it was done “in a way
that would be effective”, we still must consider that perhaps he simply
erred and thought that it was effective.
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Further iyun: Bais Shmuel explains the Sema differently. By writing in
the document that it was effectuated properly, clearly the other party is
relying on him that this is true, and that trust is sufficient to make him fully
commit to the agreement.
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YOrucha

IN-DEPTH BUSINESS HALACHA CURRICULUM

MISSI®N

To facilitate and provide a framework
for the frum businessman to gain the
in-depth halachic knowledge he needs for
contemporary business dealings.

vfsion

Through increased knowledge and guidance,
Yorucha will elevate the frum public’s
adherence to halacha as it pertains to

choshen mishpat and standard business

practices.



What How

This ambitious project will harness [he core curriculum is segmented in modules,
the collective expertise of a team and can be learned as an individual self paced;
comprised of advanced talmidei or, participants can join chaburos coordinated
chachamim, experienced, seasoned by the Bais HaVaad for those that desire
Dayanim, that are well versed in group study. Page by page, step by step, the
corporate practice and common learning will be facilitated with a daily audio
business norms. “Blatt shiur” guiding the participant through
Collaborating with a talented group of the sources as well as a weekly video shiur

editors and writers. they have created presented on each topic by Dayanim that will

a syllabus and curriculum of study, with share fundamental and practical applications
accompanying shiurim and personal of the sugya covered.

guidance, enabling participants to have Daily practical Q&A applications of the
the tools to proclaim with confidence, subject matter will be offered alongside

“Yes. Nossasi venosati be'emunah!” through the Business Halacha Daily series.

Why

As participants amass a broad and deep knowledge on an academic level directly from the source —

coupled with real life scenarios presented by experienced Dayanim — they will acquire the clarity to
determine not only what is a n7Xw, but, more important - why.

Only through n1na N'7nv — understanding the fundamentals of the subject — can one truly appreciate
and internalize what defines right and wrong.

Fulfillment and satisfaction in the realm of the divine is like no other. A mesayem masechta revels in the
transcendent feeling of his accomplishment. Truly sublime and the envy of his peers.

Contemporary businessmen have their own, unique, ‘siyum hashas' at the completion of Yorucha
corriculum. It is the moral imperative of a frum yid, and now accessible to all.

The hadran alach of Yorucha is the ultimate badge of honor and medal of distinction for the businessman
of our times.

Similar to a sofer who, with his intensive knowledge of hilchos safrus, is confident and secure in the
propriety of his profession; so, too, businessmen will gain the peace of mind knowing with conviction that
they ply their trade be'emunah uveyosher.




o Hiring Jewish - 1
‘ ) re « Halachic Deals and Documents - 3
» Understanding Asmachta
® » Agreements and Kinyan Devarim
u r r I C u u m » The Halachic “Agreement Validation” Clause
« Non-Competes and Non-Circumvent Agreements - 1
o Partnership Structuring - 2

o Corporations, Trusts and Legal Entities - 1
« Hasogas Gevul and Competition - 2

(subject to change)

PART |

Business Halacha

Fundamenta|s Nissan 5781 (Expanded Yom Tov Edition)

« Corporate Chametz - The Issues and the Solutions
o Isurei Hana'ah

Elul 5780
« Dina D’'malchusa Dina- 2* PART II1I
« Common Business Practice & Minhag Mevatel = A
commen Maintaining A Kosher

Business

Tishrei 5781 (Expanded Yom Tov Edition)

« Business and Employment on Chol Hamoed .
Summer 5781 - Commitments and

Kinyanim
« Kinyanim Expounded - 2

o Mi Shepara, Mechusar Amana etc. - 2
PART 11 « Situmta - The Kinyanim of the Marketplace - 1

Setting Up A Kosher " MekachTros. 4

Business

Summer Break 5781 (Special Edition)

o Tzedaka and Maaser
Winter 5781 > As a Business and Individual

o Introduction to Choshen Mishpat and Business Halacha

-1
o« Gezel-3
- GezelAkum -1 Elul 5781 - Maintaining a Kosher Work
o Ta'os and Mate' Akum -1 .
o Geneivas Da'as - 1 Environment
o Acceptable Marketing - 1 « Yichud in the Workplace - 2
o Headhunting - Recruitment and Ma'arufia - 1 « Interaction With the Opposite Gender - 2

« Halachos of Employment -3



Tishrei 5782 (Expanded Yom Tov Edition)

« Websites and E-Commerce on Shabbos and Yom Tov

Winter 5782 (Leap Year) - 1st Semester

o Loans and Guarantees - 2

o Ribbis 101/The Basics - 4

o Insurance Issues - 1

o Brokerage - 2

o Lashon Hara in Business - 2

o Legal Holidays and Chukos HaGoyim - 1

Winter 5782 - 2nd Semester -
When Things Don’t Go As Expected:

« BaisDin-3
« Din and Lifnim Mishuras Hadin - 2
o« Arkaos-2

o Quitting, Firing, and Severance - 2
« Partnership Dissolution - 2

e Collections - 2

« Bankruptcy - 1

Nissan 5782 (Expanded Yom Tov Edition)

« Maintaining a Facility on Pesach

Summer 5782 - Final Testing and Review

PART IV

Industry-Specific & In-Depth

Supplemental Tracks

Choshen Mishpat Supplemental Track

« More In-Depth and Intricate Learning of Previous Topics
o Nizkei Shcheinim

« Mazik, Garmi, and Halachic Torts

« Hashavas Aveida

« Mitzva of Lending

« Yerusha and Trusts

« Trustees and Executors

o Shomrim and Fiduciaries

o Shluchim and Agents

« Harsha'a and Power of Attorney

« The Shibuda D’Reb Nosson Law

« Hefker, Pruzbul, and Other Choshen Mishpat Topics

Real Estate Track:

«  General Real Estate

o Bar Metzra

« Acquisitions and Ani Hamehapech
« Lo Sachmod

« Brokerage

« Landlord/Tenant

e Zoning Laws

« Rent Control and Evictions
« Fixand Flip

« Administrations and Boards

HealthCare Track:

« Shabbos and Yom Tov

« The Kosher Kitchen

«  Employment Training

« Facility and Housekeeping

« Compliance and Fiduciary

« Partnership and Employment
o Medical Issues

Finance and Ribbis Track:

« Introduction: Understanding Ribbis

« Ribbis of Non Jews and Mumar

« Foreign Currencies & Commaodities: Se'ah Bese'ah Applications
« Corporate Lending & Borrowing

« Credit Unions - Ownership in Ribbis Entities

«  Credit Unions: Paying Ribbis by Court Order

« Pesika:Deposits & Price Guarantees

« Tarsha- Paying for Credit & Early Bird Specials

o Arvus & Ribbis: Cosigning on a Non Jew's Loan

« Arvus & Ribbis: Cosigning on a Ribbis Loan

« Differentiating Between Expenses & Interest: Defining the Two
« Ribbis in Partnerships

« Ribbis in Contracts - Capital Calls and Late Fees

« Deal Syndication & the Real Estate Process From Negotiation to Closing
« Ribbis as a Knas: Fines & Penalties

o Purchasing Tax Liens and Mortgage Bundles

« Using a Purchased Item When the Sale was Reversed

« Selling Conditional on Reversing the Sale

« Ribbis Responsibilities of Lawyers, Brokers, and Witnesses

o Review of Ribbis Fundamentals

« Hard Money Loans & Heter Iska - Kulo Pikadon; Chatzi Milve

o Heter Iska- The Approach of Reb Moshe Feinstein

« Heter Iska Klali and Loans Specified to be Al Pi Heter Iska

« Ribbis Mukdemes - Ribbis MeUcheres

« Ribbis Devarim

« Defining Ribbis: Gifts, Favours and Charitable Donations



JOIN THE
YORUCHA INITIATIVE!

888.485 VAAD(8223) #303
yorucha@baishavaad.org
baishavaad.org/yorucha

AS AN INDIVIDUAL

Join the national Yorucha chabura together!

Tap into the physical or digital resources via
hard copies, web, email and/or whatsapp.

Connect with Bais HaVaad Dayanim and
Poskim for any questions you may have, as
well as arranging study sessions with a Dayan,
setting up a chavrusa, and more.

AS A COMMUNITY

Set up or join a community or shul chabura

Reach out to organize a choshen mishpat
chabura in your own shul.

AS A BUSINESS

Set up a Board Room Bais Medrash in your business

Mincha Learning In just 5 minutes a day,
before or after Mincha, you can learn short,
practical and insightful Business Halachos.

Weekly Lunch & Learn Join a deeper dive
into the background of the halachos by
understanding the sugya behind the halachos
as well.

CURRENT Five Towns -« Belle Harbor + Chicago « Queens < Lakewood -+ Jackson < Philadelphia - Lido Beach < Statenlsland « Monsey -« Detroit
CHABUROS Los Angeles + Baltimore - Far Rockaway + West Hempstead < Franklin Square - Cleveland - Flatbush « Toronto - Boro Park  Minneapolis





