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In our previous article, we discussed the classic halachic framework
governing marital assets and their disposition in divorce: All assets are
generally assumed to be separate property (there is no concept of
community property), and the husband and wife each retain all property
upon divorce, subject to the payment of any settlements imposed by halacha
(like the husband’s kesubah obligation) or agreed to by the couple. In this
article, we consider the question of whether the titling of assets in the
wife’s name is grounds for considering her their owner.

The position of the Rosh

The Rosh says that a man who purchases real estate does not generally
include his wife in the purchase document, so if he does include her name
along with his, “it appears that half the funds used to purchase the property
came from her” and she is considered a half-owner of the property.
Similarly, if she is the only purchaser named in the purchase document, she
is considered the sole owner of the property.[1]

The position of the Rashba

The Rashba rules similarly that when a husband includes his wife’s name in
a purchase document, the question of whether she is considered the owner
hinges on whether her assets were actually used to fund the purchase: If
they were not, then the decision to include her in the document is not
deemed to constitute a gift to her of a share of the property, and the
husband remains the sole owner; but if they were, then she is considered a
half-owner. He maintains, however, that if we are not aware of the
existence of assets belonging to the wife, the burden of proof is upon her to
support her contention that she had them. Her inclusion in the purchase
document is not by itself sufficient evidence of this.[2]

The Acharonim

The Shach apparently assumes that the Rosh and the Rashba disagree in
the case where the wife does not have known assets: The Rosh nevertheless
considers her inclusion in the purchase document as prima facie evidence
that she is considered an owner of the property, while the Rashba does not.
The Shach sides with the Rashba.[3]

The Urim Vetumim agrees with the Shach that the Rosh and Rashba
disagree, but he argues that the question ultimately hinges on a broader
disagreement among the Rishonim about whether property recorded in
someone’s name can be claimed by that person. He considers that an
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unresolved dispute and therefore concludes that a court cannot take the
property away from the wife, who is the muchzak (possessor).[4]

The Nesivos Hamishpat explains that the Rosh and Rashba do not actually
disagree. Since one of the Rashba’s arguments against inferring from the
wife’s inclusion in the purchase document that she is an owner is based on
the Talmudic idea that a husband may sometimes engage in the subterfuge
of pretending to involve his wife in the purchase of property in order to
trick her into revealing hidden money that she has to which he is
entitled,[5] his ruling is limited to cases where that is a possibility, while the
Rosh is referring to cases where it is not.[6]

Note, however, that although in one of his responsa the Rashba does indeed
focus on the specific idea of husbandly subterfuge, in another he
enumerates several more general rationales for why a husband might
choose to put property that is not his wife’s in her name,[7] so his position
might not actually be limited to where husbandly subterfuge is a possibility.
[1]1Shu”t HaRosh klal 95 siman 4, cited in Tur E.H. end of siman 86. Cf.
Prishah ibid. s.k. 13 and Sema C.M. siman 62 s.k. 6.

[2]Shu”t HaRashba cheilek 1 siman 957, cited in Darchei Moshe ibid. at the
end of the siman. Cf. Nesivos Mishpat (Algazi) Meisharim nesiv 23 cheilek 6
p. 168.

[3]Shach ibid. s.k. 7.

[4]Urim Vetumim ibid. Tumim s.k. 5.

[5]Bava Basra 51a.

[6]Nesivos Hamishpat ibid. Biurim s.k. 7, and cf. Chiddushim s.k. 6.
[7]1Cheilek 3 siman 193, cited (in part) in Bais Yosef ibid. at the end of the
siman.
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