A Defective Sheital and the Chasuna is Tommorow!

Q: My wife recently purchased a brand new sheital for

my sister’s wedding. Everything seemed perfect as she wore the sheital
the past few weeks. To our great dismay, my wife just noticed that the
sheital

is missing some hair and is a defective product. My wife is adamant about
returning this

sheital but we are in a very uncomfortable bind. On the one hand,
tomorrow night is the chasuna and this is the only appropriate sheital that
she has for such an occasion. There is no time left to get a new sheital

in time for the chasuna.

On the other hand, she clearly wants to return this sheital as it has a defect.
Is she

allowed to wear this sheital once she has decided to return it and if she
wears

it can she still return the sheital for a full refund?

A: This is a classic example of a mekach taus- a mistaken transaction. The
Shulchan Aruch states that

one who purchases an item and later realizes that it has a mum- a defect,
may

return the item even after many years[1].

However there are a few important conditions that must be met in order to
be

able to return this item:

. Knowledge and Usage: As long as the consumer did not have knowledge
of the

defect at the time of the sale or at the time of the usage, he may return the
item. If however, the consumer realized that there was a deficiency and still
purchased the item, or the consumer only realized sometime after the
purchase

but continued to use the item, the usage indicates that the consumer is
mochel - forgives the

imperfection. The sale is therefore deemed valid as is. The consumer has
forgiven his rights to return the object[2].

. Express Dissatisfaction: Once the consumer realizes that the item has

a defect, he must express this dissatisfaction to the seller to let him know
he

would like to nullify the sale. If the consumer recognizes the defect but
waits

beyond a reasonable amount of time to let the seller know, this lack of
action

indicates that the buyer is mochel - forgives his rights to return the item[3].
. Ability to Rectify: Even in a circumstance that the buyer has the right to
return an item, the buyer cannot necessarily cancel the transaction and
demand

a refund. If the product can be fixed to be like new, the seller must be given
the opportunity to fix the item in a reasonable amount of time. Conversely,
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if

the item cannot be fixed to perfection, the seller may not force the buyer to
keep the item and refund only the difference between what the buyer paid
and

what the item is really worth; rather, he must issue a full refund.
Repairable

Given the above set of

conditions, it is important to analyze the details of our case. If the sheital
can be fixed

by adding some hair to the point that the

sheital would be a perfect

product, the buyer is not allowed to demand a refund and cannot just cancel
the

sale. This being the case, she should wear the sheital for the

wedding and have it fixed afterwards.

If the sheital cannot be fully

repaired to perfection, the buyer has the right to cancel the sale. However,
this places the woman between a rock and a hard place; if she doesn’t wear
the sheital, she will be

embarrassed at the chasuna. If she does wear the sheital, she forfeits

her ability to return the item because she has now used the item and has
effected

a nYnn waiving her rights of

returning the sheital (as above).

Dire Circumstances

There is, however, an

exception to this rule. If the buyer is in a situation of an o»x - a dire
condition, even if he is aware of the defect, he may

use the item in the dire situation and still have the right to return the
object. For example, if one rented a car and midway on his journey he
realizes

that the air conditioning is broken and he wants to demand compensation
for

this defect. He may continue using the car and demand compensation at the
end

of his journey. The same halacha would apply in our scenario. Since the
woman

is in a dire situation and would be left without a fitting sheital for the
chasuna, she may use

the sheital and may still

demand a refund or a full repair after the chasuna.

Not Available

Another exception is a

case where the consumer would like to return the item immediately but the
seller is not available. In this scenario, even if the item was used after the
defect was noticed, the usage is not considered a n%nn

- and the right to return the object still stands[4].



Notified in Advance

There is a dispute in the

Poskim if one can retain the right of return and repair by first notifying the
seller of the defect before he uses the item. Some maintain that if advance
notice is given to the seller, even if the object was used thereafter, the
usage does not indicate a nv>nn on behalf of the

buyer, because the buyer expressly communicated his dissatisfaction with
the

item. In our scenario, if the woman would notify the sheital mocher that she
intends to return the item but she needs to wear it for the chasuna, she
would

still retain the right of return or repair according to some Poskim[5].
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